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NEW MEXICO ENVIRONMENT DEPARTMENT'S
: RESPONSE TO PUBLIC COMMENTS
ON THE PROPOSED COMPLIANCE ORDER ON CONSENT
FORLOS ALAMOS NATIONAL LABORATORY

Febraary 18, 2045

Intrpducton. The New Mexieo Envirotunest Deparirnent (the Deparisent) is hereby
responding to comments it received from the public on the proposed Complionce Ovder am
Consent: Proceeding under the New Mavico Hazordovs Wasie At § 744 10 and the New
Meaico Splid Warre Aot § 74-8-36¢D), in the Matier of the Uniled Staves Depariment of Energy
und the Regents of the Uiniversity of Califoraia, Lox Alamos Natlopel Laboratory, Respondents
(Compliance Order), that the Department made available for public comment on September 1,
204, The Department appreciates the commenis it has received from interested members of the
public. The Department carcfully considered these cornments, and has made several evisions fo
the final Consent Order based on these comments.

Backgronnd. The Consent Order, which the parties are executing today, is an enforceable legal
document under which the United States Department of Encrgy {IN3E), the Regents of the
University of Califarnia (UC) or i1s guecessor (eollectively, the Raspotidenls) ars requited to
fully determine the nature and extent of conamination at Los Alamos National Laboratory
(LANL), identify and cvaluate corrective measures be clean up such contamination, and to
mplement such comsctive measures. {(See Section [ILA)Y. 1t s the culmination of a lengthy
process of litigation, gettlement negotiations, and public ¢comment The Department is issuing
the Consent Crder under the authority of section 74-4-10 of the New Mexico Hazardous Waste
Act (HWA). To closc potential gaps in the scope of the HWA, the Department i3 isauing the
Consent Order under seetion 74-9-36(0) of the New Mexico Solid Wasle Act (SWA]), as well.

On May 2, 2001, the Department made available for public comment a proposed onder,
Froceeding under the New Mexico Hazordous Waste Act §§ T4-4-10.1 and 74-4-13, in e
Maiter of the United States Deparement af Enevgy and the Repents of the University af
Califernia, Los Alamox Nutional Loboratory, Respondents. At \he same b, the Department
muacle a finding that conditions at LANL may present an imminent and substantial endangerment
to health and the environment. The Depanment notified all interested persons on its mailing lisk,
as well as appropriate local government officials. The Departrnent invited the public to comment
oo the draft order duning & 69-day cornment period that was later catended by an additional 30
days During the initial comment period, the Departinent held four publie meetings al variows
ecations to provide information on the drafl onder 1o the public. The Department received
comments from 38 persons, including DOE and UC. The Depantment prepared written
Tesponses o thoze comments, made zeveral changes to the Order, and issued a final unilarerat
Order on November 26, 2(02. Both the United States on behalf of DOE, and UIC, challanged the
mnilaicrzl Order in federal and staic conrt. The partics -- the Depariroent, DOE, and LIC -- then
bepan a seties of lengthy setilement negotiations in an ettempt t reach a resolution of the
litigation. '
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In Augnst 20{M, the parties reached an agreement on the proposed Consent Order. The proposcd
Coosent Order was based, as is the final Consent Order, cn he original November 26, 2002
unileteral Order, and the substantive provisions of the Consent Order are very similar to those in
thet original umilmeral Order. The Departmetit releasesd the proposed Corsent Order an
September 1, 3004 and invited the public to comment on il for 39 days. The Department also
notified all interested persons on its mailing list, as well as approptiate local povernment
officials, of the availability of the proposed Consent Crder. The Department held a public
meeking on the proposed Consent Order in Pojoaque on September £, 2004,

The Deparment reccived commenis on the proposed Consent Order ffom 18 members of the
pubdic. A list of the persons submithng cotmments is attached herete. The Departtoent has made
a tumber of tevisiong to the final Consent Drder basad on these comments, as explained below.
DOE and UC have agreed to the revisions. The responses adopling those revisions are written in
itefic 1ype. A summary of the comments, and the Department*s responsc, follows.

A, Lreneral

1. Comment: One commenter thanks the Depariment for “helding Los Alamoes accountable,”
The commenter notes that “The problem is very big,” and "The Rio Grande will be polluted.™
{Commenter #3).

Response: The Depariment agrezs that the environmental pollution at LANL iz a significant
problem. The purpose of the Consenr Coder is fo eddreas the problem by requiring the
Respondents w investigate and clean up the polluton.

The Congent Drder will address any potenlial pollution of the Rio Grande, Section [V.A3.fof
the Consent Order rzquires mondtoring of water from springs, including seversl springs along the
Rio Grande, The springs to be monitored are listed in Section X1, Table X1I-5, Section [V.A4,
the Consent Order requires investigation of sediments i ¢anvons down 1 the Rio Grande, The
Departient belicves that, thmugh implementation of the Consent Onder, any pollution entering
the Rio Grande from LANL will be mitigated, and future pollution will be prevented.

2. Comment: Another commenter gencrally enbcizes the nuclear enorgy and nuclear arms
indusiries, and catls on the Cepariment 0 s10p nuclear weapons. (Commenier #3).

Response: The Department is without legal authority to regulate nuclear weapons, The
comments arc not relevant to the Consend Order.

A, Commoent; Another commenter states that the Consent Onder is nothing more than “mt-
picking” by “anti-nuclear prople”™ and is not constructive. (Commemtzr #3),

Respense: The Department disagrees with the comment. First, ag stated in Saction LLA4 of the
Consent Crder, activities at LANL have rezulted in the relegse into the environment of hazardous
waxtes, hazardous constituents, and various other contaminants. A variety of hazardons amd
=0lid wastes have been disposed of at the facility, Coneminants have been released into and
detected in soils and sedimends at the facility, and in groundwater beneath the facility.
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Contarmninants have also boen detected in drinking water wells for Logs Alamos County, The

_ Depariment has determined that the requirements of this Consent Order are necessary to proteet

public hesalth and the ¢nvirontnent. Second, the Department 13 Az eovironmental regulatory
apency atud is peither “pro-" nor “anti-mucteat,”

B. Publéir Comment on the Proposed Oxvder

4. Comment: One commenter questions whether there is a legal mguirement and structur for
public participation phot to the final ssuance of the Consent Order, such a5 speaific appeal
tights. (Commenicr #12).

Response: The HWA does not require public panicipation for compliance orders issued vnder
segtion T4-4-10, such a5 the Consent Order, Nor do the Hazardows Waste Management
Regulations, 20.4.1 NMAC. The Departiient nevertheless invited the public o comumnent on the
proprosed Coneent Drder, considerad all of the eownmestits it received fiom 183 members of the
public, and has made revisions to the Conzent Onder based on those comments. The Department
also held a public mecting on the proposed Consent Order. The HW A does not provide for
appeal s by rermbers of the public of compliance orders issued undar section 7d-3-10.

5. Comment: The commenter asks whether all parsors who requested public heanngs on the
closure of the Arca G wasic disposal arta at LAML were notificd of the opportunity bo comment
ot the Order, (Comepettiter #0327

Response: The Department sent a copy of the Public Notice of the proposed Consent Oeder o
all persons on the Depariment’s mailing list of interested persons for the LANL facility, The
Public Nohce comtaintd information on how and when the public was to submit comments. The
mailing list includes most, though not all, of the persons who requested public hearings on the
closure of Area (5. Some of the persons who requested public hearings on the closurs of Area {
did not request to remain on the mailing list,

& Comment: Another commenter asserts that there is a practice with most agencies that issues
are decided and then comments are tken afier agrezments have been reached. The commenter
states that commerits should be taken'Befote dgreements are made, The commenter asserts that

such process did not happen with the Consent Order, and the process 15 therefors flawed.
{Commenler #1°7).

Respowse: I fact, the Department selicited and received comments from the public on an
earlier draft of the order before any agresments were reached between the Department and DOE
and U, As explained above i the Backgroumd section, on May 2, 2002, the Department
mlcased for public comment & draft unilateral Order for investigation and cleanup of LANL. At
the: time the Deparrment réleased the origingl draft Ocvder, no agrecmneits had oot made with
DE or UC. Indeed, ne one cuiside the Environment Department had seen the draft Order. The
comment period lasted for ™) days, during which the Department held four public meetings. The
Depanment reccived comuments from 38 members of the public. The Department then issucd the
final umlateral Crder on November 26, 2002, and it made many revisions to the finsl Ooder
based of the public cotinends it recrived, DOE and UC chellenged the umlateral Chider, and the
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parties enlered into settlement negotistions. The Congent Order, which is the product of those
negolinklions, is bazed on the unilateral Deder, and most of its provisions are very similar.

7. Comment: Onc commenier asks what role the Respondents will have in respoirding to public
comment, of modifying the propozed order into the final Consent Order, (Commenler #17.

Respomse: The Respondents have not had any rale in responding ta the public commenis. The
Crepartment made the propozed Consant Order available for public comment, and only the -
Dicpartraent is responding to those comments. However, the Respondents have necessarily
agreed to 2ll changes made to the final Consant Order based on the public comments.

8. Comment: Onc cormmenter requests that the Department extend the comment petiod on the
proposed Consent Ordet. The commenter elso requests that the Dopanment hold a public
“hearing,” similar to the public meziing the Depanment held in Pojoague, in Los Alamos
County, “the lacal jurisdiction most likely to be impacted by the proposed Order.” [Commenter
#15),

Response: The Depanment declines to extend the public comment period on the Consent Cirder,
The Department belicves that 30 days was an adequate period of time to comment on the Order.
The Department also declines to hold a second public mecting, io Los Alamoa County, on the
Consent Order. The Department held one public meeting o the propased Order, in Pojoague.
Although the commenter is parhaps cortect in stating that Los Alamaos County is the jurisdiction
mrost likely 10 be affected by the Consent Order, many interested members of the public reside in
Santa Fe and Albuquerque. Several pueblos are also very likely to be affected by the Conzent
Chrder, The Department judgad Pojoague to be a “middlc ground” most likely to be equally
convemient 4o the greatest number of interested peraons.

Cottsent ﬂ'rd:r b-ufﬁm.ﬂ.d'npt"ﬁi"t {Cununant:r #12},

Response: The DEpInmEnl IR d&ided not 1o hold a public hearmg off thé Consent Order. As
noted above in response iCaminiEnt No. 4, the HWA does not requiré a public leanng for the
Cotisent Order. Morcover, the Department does not belicve a hearing on the Order would serve
any wseful purpose beyond that served by writien public comutwents and the public mesting. Such
a heating would certainly Further delay excoution of the Consent Order and implementation of
investigation and cleanup actions at the LANL fecility. As sxplaincd below in responss to
Comment No. 77, the public will have the apponunily to request a hearitg on all remedy
salection derisions under the Conzent Order.

10. Comment: The commenter assents the whole public comment process is *highly
nrejudiced” and “rigged” bersuce the owtcomes ar= already known. (Commenter #12).

Respomse: The Department has cacsfully reviewed and considered the comments it has received
from the public, and it has made several chanpes 1o the Consent Order based oo those comments.
The process was in no way “rigged,” and the outcome of the process wae not known at the time
the Department released the propoged Corsent Order for public review and comment,
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11. Comment: Ancther commenter points cut that the public notice on the Consant Order
atated that all “significant public comments™ recetved on the Consent Order would become part
of the administrarive record, The commenier i5 concermed that significant™ is not defined, and
the Department might not consider commeants it deerns bo be insignificant. (Commenter #13).

Response: The Department has considered and responded to all the comments it reeeived on the
Concent Order, and all those comments are part of the administrative record.

C. Harardows Yaste Facillty Permit

11. Comnsent: Cre codunenter cntiques the hazardous wasie facility permit for LANL,
Among the eriticisms 1= that there never were any penuinely enforccable cleanup provisions
writien into the permit. The commenter also asks what, in detail, is 1o be the process for e-
issuanee of the opeming permil for LANL, atd when will thal prosess tuke placs, {(Cottimenter
£121.

Respoase: The Department agrees with the commenter that the hazardous waste facility permie
for the LANL faslity does ot have specific or adeguate ¢leanup provisions. That 1z one of the
reasons Lthat the Department igsued the original unilaicrzl Qeder, eod 15 issuing the Consent
Order. The other comments regarding the penmil are not relevant to the Consent Crder. The
Department will be reizssving the LANL operating permit in accordance with the provisions of
the HWA and the Hazardous Waste Management Regulations at section 20.4.1 901 NMAC. The
Department 15 nol cenain when thal process will bagin,

1), Comment: The commenter raises issues and asks several quesrions regarding the closure of
“Marenzl Disposal Arcas” or “MDAs™ at LANL, patticulardy Awcas G, H.and L. The
commentar requests tnformation on closureg activides for these areas. The ¢ommenter asks how
1he Consent Order affects the clogure process. The commenter asks whether the Department will
hold public bearings on-the-closure of these arcas, and when such heanng-wifl be held, The
comrnenter asks whether the Department will tequire closures of Arta G to funher disposal of
20lid wastes. The cdmimenter Sistes that the Consent Qrder tays that the igsue of elogure of Area
G i3 not addressed inthe TorthEoming operating pemnit. The conwnenter asks whether the
Department will be meering the “full permitting standards™ for closure and postcloswre of Arca
H. {Comrmenter #12).

Response: The Consent Onder does not address clasure or post-closurs requiretnents for
aperating units at LANL, nor doeg the Order address the contined disposal of wastes at Area G.
Section [IL.W.] of the Consent Order specifically provides that the closure and post-closure care
requirements for operating unitz sl LANL, under section 20.4.1.500 NMAC, will be addressed in
the hazardous waste facility permit and not in the Consent Order.

These issues will be addressed in the renewed hazardous waste fazility permit for LANL. The
Depanment will follow the procedural requirements of sections 200.4.1. 500, 20.4.1.900, and
20.4.1.981 NMAC in issuing the permit. The closure plans for MDA's &, H, and L will be
incorpeorated in the draft permat. The pubdiw will have the opportunity for a htarmg wheth (he
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draft pernit 15 released for public roview, The Depantioent 15 workitg on the pertnit, Dut it is oot
certain when the drafl permit will be issusd.

14. Comment; The commentsr asks if any public hearings have been held on the harardoos
waste facility permit for the LANYL facility, and when. (£ommenter #12),

Response; The Department held a public hearing on the initial hazirdous waskc ﬁiuilit:.r permit
fior LANL from September 18 through 20, 1989, The Department also held o public hearing in
1989 on a proposad hazardouy waste perioit for LANL's Cantml]ed Adr Inginerator located at
TA=30.

15, Commeniz The commenter further asks when 1he United States Environmental Protection
Ageney (EPA) haa held heanngs on the hazardous waste facility peomut. (Commenter #12).

Respanse: EPA held a public hearng on a portion of the hazardous waste facility permit for
LANL on August 7, 1989, EPA issued the so-calted "HSWA Module™ of the permit for LANL,
which covers those porlions of the permit issucd pursuant to the Hazardous and Solid Waste
Amendments of 1984, and inelyded comective acton provisions. EPA issued this portion of the
pesinil because the Department did not at the time have authonzatian from EPA to implement
that portion of the program under the Resource Conservation and Recovery Act (RCRA), 42
U.5.C. §§ 6501 to 6992k,

EPA public hearings are quite different from the hearings ihe Departmwent holds on permit
isswance. EPA public hearings ate nol adversarial. The agetcy does not put on festimony or
other evidence, and there i3 ne cross-examination of speakers.

. Fedepal Facllity Compliance Agreement

16. Commeni: Eﬁmm&m&r siates Lthat the Depanment is mhng_tﬂ.ﬂpand itz authorily
“by poing after surface wah:r " {Cnmmenmr #1).

——— ———— e s am =

Response: The Deparimentdisagress with this comment. The originE ThilsealOrder, in -
section IY.A.5, required the Bespondents (o conduct a surface water investigation. This
provision was not an “expansion” of the Department’s authority. The Deparmment has the
guthority under the HW A to addrezs releases of solid waste or hazardous waste into surface
waber, However, EPA receptly — on Febreary 3, 2005 — ¢nitcred into 3 Federal Faslity
Compliatee Agreement (FFCA) with DOE to address the sutface water investigation wnder
sention 402 of the federal Cleam Water Act, 33 US.C. § 134), Accordingly, the Department
deleted the surface water monitaring and investigation requiremants in the Cansent Order.

17. Comment: Ancthcr commenter states that the FFCA should be finalized &3 soon as
possible, (Cormmentsr #1).

Response: The FFCA was signed and became effective on Febnuary 3, 2005
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18. Comment: One commenter believes the FFCA should be subject to public participation.
{Commenter #1).,

Response: EPA wicased a proposcd FFCA between the EFA and DOE for public cormment on
Nowernber R, 2004. EPA accepted public comments for 30 days, EPA responded to the public
cotnments by lettet foormn Robert V, Murphy, Chuef, Water Enforcement Branch, EPA Begion V],
dated February 3, 2005, The FFCA beeame finel on that day.

The Department supported a public comment process an the FFCA.

E. Avallgbility of Information to fke Public

19. Comment: One commenter siates that the Department should require al] data and reports
required by the Consent Order to be readily available to the public via a public website as well as
public libranes, Historical reports and data should alao be made available. (Commenter #14).
Another commenter requesis that the Congent Order state how dogurnenty and maps subimiled
utsder the Order will be made available to the public. (Commentesr #13), A third cormenter
states that information submitted to the Department, DOE, and UC should be publicly available
in & tmely rannet. (Commenier #15). A fourth commenter states that the Consent Order
should provide for the ability for public aceess bo site-specific documents, not just the sites that
fallow the Corrective Measures process outiined in Sections VILD.T and V1ILE. (Conumenter
H18). :

Response: Uncer the hazandous waste facility permit for LANL, Module ¥III {(Section ), Task
{I1. 1}, the Permitiees must mainkin an information repository and a public reading room,
located in Loa Alamos. - This requirement zpplies to docurments the Respondents sehmit to the
Department wnder the Consent Order. Morcoyer, all documents that the Respondents submit to
the Deparanent phder the Corsent Order, atd all decuments that the Department generates under
the Crder, are available to the public al the Department’s Hazardoue Waste Bureau offices, 2905
Rodeo Park Drive East, Building 1, in Santa Fe, during nopmal business hours and upon advance
notice. Scotion X1.A of the Consent Grder requires the Respondznts wo submit Il work plans
and repotts electronieally”” The Depattrment is working to develop the capacity to place all such
documents on its websire, ™ C T

0. Comment: Atwther commenter states the active and inactve lists should casily be availahle
o the public, (Commenter #3),

Response: The list of solid waste management wnits (SWhL'5) at LANL {5 included on the
hazardous waste facility permit for LANL. The permit {3 availahle for public inepection at the at
the Departrnent*s Hazardous Waste Hurean offices, 2005 Radeo Park Drive East, Building 1, in
Santa Fe, during normal business hours and upon advance notice.

i1, Comment: One eomméndsr states that the Depanment owes the public peniodic progress
repotts on how the Consent Order is affeciing LANL hazards, (Commenter #9),
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Regponse; The Department intends to hold periodic informal pubdic meetings on the progress of
environrnental work al LANL.

2}, Comment: One commenter states that the Consent Order needs to provide for periodic
updates to the community on the progress and status of work under the Order. The commenter
sugpests annual meetings with the public and senti-ritiual mectings wilth local public officials i
infirm them of the progress of the work, (Comrnenler #1713,

Response: The Départinént iniétidz to hold periodic informal public meetings on the progress of
covironrmental work at LANL. The Department may also held informal meeatings with local
public officials if requested,

F. List of Acromyms

2. Comment: One commenter requests that the Deparment amend the list of acronyms n the
Consent Order to include AG] (American Geclogical [nstitute), BGE (below ground surface),
()< (data quality objective), TEM (total Kjcldahl mtmgl:n} TNT (ininitroteluene), and XRF
(X-ray fluarescense). {Commenter #87.

Response: The Deparment agrees that most of these acronyms should be included in the Liat of
Arronyins near the front of the Consent Order,  Howewver, neither the term “data quality
objective™ not the acvonym “DO0O™ s used any place in the Otder. The acronyin BGE is
cuerrently o the list. Fhe Depariment has revised the final Covezent Grder to include the
acronymzs AGE TR, TNT, and XRF on rhe fisi.

G. Figdjnps of Fact iSE-ﬁﬂI ILA)

24. Commenn: DME cOMMEntes acks for the reasan the depariment abandoned the finding of
imminent health riFkson which the “complaint was founded.™ The cortimenter further questions
whether Govemor Richardson had: any ioput on this decision. (Commmenter #17).

—_—— e I R

Response: A findﬁrg‘tlm?mmﬂm and solid waste af the LANL Tmihﬁ'“‘nﬁﬁés?nt'an
imminent and substantial endangerment to health or the environment” was a necessary predicate
for issuance of the priginal Wovember 26, 2002 unilatcral Order under section T4-4-13 of the
HWA. Such a detefiination is not feceggary in a complianees order an congant under section 74-
410 of the HW A, guch ac the fingl Conzent Order. In the interest of gettling the litigation over
the Owder, the Departrmenlt agreed to remove those findings supporting the ¢ndangerment
determination from-Section 11 of the Order. The Depariment has not changed its position about
the seriousness of the environmental problem the LANL facility; howaver, now that a cleanup
order is in place, with the Respondents’ consent, such a written determination is no longer
necessary. Govemor Richardson was not mvolved in this decision.

25, Commenat: Dne comunentsr recommends that the various findings in the anginal Novenber
26, 2002 unilateral 'Criler, which supponted the Department™s detettniffation of an imminent and
substantial endangerment, be inciuded in the final Consent Order because “if i3 in the public's
inierest to do 0. {Commenter #1 ).
Mamwr Mivien Envirommiovr Degrartmuty Respwwtbe oy Pubffe Comutanrs
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Responsed The Depattment declires to insen the findings supporting an immincnt snd
subslantial endangerment determination into the final Congent Order, for the masons stated
abave in respotise wr Cominent No. 24,

H. Parposes and Scope of the Consent Order [Eecl:lnu 1ILA}

26, Comment: Onc commmenter notes that the Consent Crder does not require monitoring and
regulation of mdionuehide contammation: The eommaenber equeats that the Department include
CERCLA authonty in the Consent Order to repulate radionuclides. (Comementsr #17),

Respomse: The commentcr is comeet that the Consent Order excludes all eadionuclides from its
requirements, as stated in Section [I1L A of the Crder,

The Department agrees with the commenter that the Comprehensive Response Compensation,
and Liability Act (CERCLA), 42 UE.C, §& 9601 to %6735, covers radionuchdes. Section 101014}
of CERCLA, 42 1.5.C. § 2601{14), imcludes in the definition of “hazardous substance™ any
hazardoug air pol lutznts listed under section |12 of the Claan Air Act, Section |E2(EN 1) of the
Clean Air Act, 42 U.5.C. § 7412(b)(1}, in turn, includes radionuelides on the list of hazardous air
pollutants, In contrast, section 1004(27) of RCRA, 42 U.S.C. § 6503(27), and zection 74-4-3{M)
of the HWA, cxciude from the definition of “sofid waste,” certain radionuclides, namely souree,
special nuslear, and Byprodust matetial a5 defined in the Atatae Encrgy Act of 1954,

Howcver, unlike RCRA, CERCLA i= a federal program that does not provide for delegation bo or
authomzation of qualificd states. Exclusively the federal government, primarily EPA, az well s
athet federal agem:es implemant it. The State is without authonty to ineluds CERCLA cleanup
reguircnients in this Consent Ornder.

Although the Consent Urder does not cover radionuclide contamination, the Department
capressly reserves the tipht, in Section IILT of the Order, 1o bring a scparal® action (o require
monitaning, reporting, of cleanup of radionuclide contamination. Morepver, DOE has conmitted
L collect radionirclide monitering data and to report such data to the Depanment together with
ather menitonng date.” DHOE makes thi€ eermmitment 1o a letter foom National Muclear Secunty
Agency Deputy Administrator for Defense Programis Everct Beckner to Environment
Depariment Secretary Ron Curry, dated August 26, 2004, which i part of the adminictrative
record for this Consent Order and available for pubtic inspection

7. Comment: Onc commenter is concemied how the intcerity of the radionuclide data, which
DOE has committed to ptovide voluntatily, will be assured, (Commenter #1).

Response: T ihe latier to Secretary Curry, referenced above in response to Comment Mo, 26,
DOE states that UC will follow the DOE-Albugquerque Statement of Work and accraditation by

the Wational Envirenmental Laboratory Acereditation Program as protocols in collecting and
reporting radionuclide data. The Departrnent has carefully reviewed these protocols and

concluded that they are adequate 1o assure: the quality of the data. Thesze protocols are available
at waw. deeal gy,
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28, Commeni: One commenter stapes that the Diepartment “attempled to preempd the Atomic
Encigy Act in seeking jurisdiction aver radiolopgical materials during the order negotiations.”
{Commenter #2). :

Respotiae; The Deparirnent disagrees that it ever “atternpted to precrmpt thie Atomic Encrigy
Act™ ILis ruc that the onginal Movember 26, 2002 unilateral Order required monitoning and
reporting of rediomuclide contamination, as well az investigalion and cleanup of radionuclides
contaminatian ather than source, speeal nuelear, and byproducl material regulated by the
Atomic Energy Act of 19534 (AEA). However, the original anilateral Order, in Secton L,
carcfully excluded souree, special nuclear, and byproduct material regulated under the AEA,

except for monitoring and rporting.

The Department’s actions in including these provisions in the unilateral Order wene lawful and
consistent with the AEA, The AEA repulates only source, special nuclear, and byproduct
malcTial; it does not regulate other radionuclides. Moreover, the Department has authority to
require monitoring and repotting of all rdionuclides 23 necessary 1o sifectively reyulate
hazardous wastes amd hazardons constituents undet the HWA, See Dadted States v New Mexico,
32 F.3d 494 {10th Cir. 1994). The Deparbrient’s position on this issue is explained at length in
118 Te5ponse to conunents on the original unilaveral Order. The Department did not “cxpand” this
position duning scttlernent negotiations, ~

In fact, as a major concession, the Department agreed nat to include any regquirements for
radicnuclides in the final Consent Onder, despite the Depanment's legal authority to do so.
Rather, DOE and UC have agreed to monitor and report on radionueclide contamination
voluntarly, as explainesd above in response to Comment Mo, 26, The Depariment. expressly
reacrves the right, in Section ILLT of the Order, 0 bring a separale action bo require monitoning,
reporiing, or cleanup of radionuelide contamination.

29. Commert: Do commenter expresses concem about the exemption far artas of congern
(ADLs) that the EPA has “specifically identificd in a leties™ as requiting no funther sction
(MFA}L The pamrnenbet tequests specific information about the dat af the leter and the number
of AOC s it identifies. The commenter also requests the technical bases for the sites “designated
NFA™ in the Order. (Commenter #13).

Response: The letler from, Laune F, King, Chief of the Federal Facilities Section, EPA Region
¥1 to James P. Bearmd, Chicf of the Hazardous Waste Bureau, i3 dated January 21, 20035, and 13
available for peblic review in the adminiziranive record for the Consent Order. The letter lists
542 zites that EPA determined, baged on previous investigations and information available at the
time, mquired oo further action. There are no sites “designated NFA™ in the Consent Order. The
Order merely references the ERA lemer. The Trepartment does not have information on the
techihical hagis for the BEPA determinations. EPA Region & in Dallas can perhaps provide the
technical basis For sites For which EFA determincd no further action was necessary.
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The Drepartment agrees that it would be useful to specify the date of the letter in the Consent
Order. The Deparnwent has revised Sechion fH A of the final Consent Ovder ko inchude the daie
of the LPA letier Iisting the sites thot EPA determined required no firiher action,

A0, Comment! The sommemier alse requests that “Selid Waste Act™ be spelled oot in the
second paragraph of Section [T1A, rather than the acronym “SWA ™ (Comimenter #13),

Responre: The Solid Waste Act is spelled out in the first paragraph of Section L as is RCRA
and the HW A,

I. Defimitions [Section ILL.E}

" 31, Comment: Onc commenter requcsts that the Department adds a definition of “TAL

metals,” and includes 2 referenee o EPA it the defimbon. (Commenter #8).

Respoense: The Depantiment agrees that a definition of "TAL metals” in the Consent Order is
appropeiate. However, the Depanment docs not belicye that a reference 1o EFA in the definition
i3 nooessary or appropriate. The Deporiment har vevised the final Consent Order o add a
definition af “"TAL mataly, " byt withoo! tncfuding a reference o EPA. '

31. Commeni: Another commenter requests that the Department add 1o the Conseml Ordar
definitions for the terms “zite’ and “sitc-specific™ to diffcrentiate between requirernents that
apply “faciliby-wide” or to “watersheds™ on the one hand, and requicments that apply to specific
sitex of technical areas on the other. The commenter also requests that the Department include a
definition of “immediate threat or hazard.” (Commenter #146).

Response; The Deparment docs nol beligve that the use af the term “sil™ in the Consent Crder
should be a cause for any confision. Although the term is sometimes nsed in the broader sense
to denote an entre facility, the term is consistently used in its narrower sense in the Consant
Order, to denete a specific site. This wsage 13 clear from the context. Morcover, it would be
diffcult w fashion a meamngful and adequacely Nexible defniton of the em.

The termn “immediate threat™ is used twice in the Consent Crder, in Sections IV.A.5.b and
VIL.B.5. The term is not readily susceptible to definition. It could apply to a variety of
conditions or circumstances many of which cannot be forescen. It will be detemmined on a sike-
sperific basis.

33, Commeni: Dne commenter suggests adding a definition for “industrial discharges that are
point sources subject o permits under Section 402 of the Clean Water Act” in 1he Definitions
Scetion. (Commenter #13).

Response: The Department doss not believe a definition of this term shanld be included in the
Consent Order. The term 15 used in the RCRA regulations at 40 CFR § 261.4(a)2). It 15 not
defined in the regulations, and it has been the subject of several judicial decisions. Judging from
the comments the Department received ffom DOE and UC on the original Novembar 26, 2002
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unitateral Crder (included in the adminixtrative record), the Department does not believe the
panies wonld be able to reach an agreement on a definition of the term.

M. Commeni: A commenier requests a definition of “cleanup.” (Commenter #5).

Respomse: “Clecanup™ is a general tenm that means actions taken 1o addresy a release or threat of
a rclease of 2 contaminant that could adverscly affect hurnan health or the environment. It does
ot need to be defined in the Consent Crder,

J. Blading Effect (Sectlon IILF}

35, Comment: Two commenters request that a provision be added to Section TILF of the
Consent Order requiring UC to tum over ta DOE or to the new managing contractor all
enviropmental records if TC ig veplaced as the contractor. (Commenters #7 and #13).

Reaponse: The Consent Order provides in Section 1110 (Records Preservation) that the
Respondents must mamtain records for 10 years following the termination of the Order. This
requirament applics to both DOE and UC, as the Eespondents. Moreover, under Section 1ILF,
both DNIE and UL are jointly and severally liabile For all obligations under the Consent Order,
Thus, DOE is independently responsible for preserviog records. Section [I1L.F also provides that
these record preservalion requirements must be imposed on any new eonlractor,

K. Stipninted Peapities (Section 15,6

36, Comment: One commenter praizes the inclusion of shpulated penalhes in the Consent
Order, and sccks to confirm that all the partics are in agreement regarding stipulated penalties,
{Conumenter #1).

Respomie: All of the terms and requirements of all provizions of the Coosent Order have been
agreed to by the parties, including stipulated penalties.

37, Comment: The commenter alao questions whether the stipulated penalty amounis are
sufficient, and cncourages the Department to impose harsher penalties for majar infractions.
(Commentar #1).

Respomse: The Depariment belicves that the stipulated penallies provided in the Consent Ordey
will penerally provide a sufficient dsterrent 1 noncompliance. The Depanment nevertheless
agrees with the commenter thal for particularly sericus violations, more sfrngent peoaltics may
be appropeiate. Therefore, Section 111.0.7 of the Consent Owder expressly provides that the
Departiuent reserves the right o seek other appropriate relicf, including other monetary relicf, in
lirw of stipulated penaltics. The Department has several legal options for imposing monstary
pemalties for violation of the Consent Order. For examplc, under section 74-4- 1 NC) of the
HWA, if a violator fails to take cormective action within the time specificd v a compliance ooder,
the Department may assess a eivil penally of up to $25 000 per day of continued noncompliance
with the arder.
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35, Comment: Two commenters believe thers should be no limit ot the nomber of submittals
subject i stipulated penalties. (Commenters #7 and #13).

Respomse: It is quite common in seitlement agreements to place a limit on the items o
deliverables that are to be subject to stipulated penalties, and the Department believes that
imposing stipulated penaltics for up to a8 maxunum of L5 submittals per year, as provided in
Scciion II1.G.1 of the Consent Order, 15 8 reasonable compromise. As atated above in responac
o Conunett Nio. 37, the Department expressly eecetves the right to ssell sther apprapaiate relief,
including other monetary relief, for failure of the Regpandents to comply with any requiremeant
of the Consent Order. See Section I1LG.7. Thus, for ¢xample, if (he Respondents were to Fail to
submit a document required under the Consent Order, and that document was not one of the 15
submittils desiymated for stipulated penaltics for that vear under Section [IL.G. |, the Department
mulq gtill 1550 a compliance order assessing a civil penalty for the vialation

3. Comment: Ome commenter suggests that the Consgent Order include a tist of the bao ways
that stipulated the Departinent may inpose penalties on the Respondents. {Comroenter #13).

Respanse: The two types of violations for which siipulated penalties may be imposed — failure
to zubmit a deliversble document (such as 3 work plan or report} on time, or submital of a
deliverable document that docs not subatantially comply with the specifications of the Consent
Order — are stated in the fitst paragraph of Secton [I1.G.2.

40. Comment: The commenter also states that the Cansent Crder should specify criteria for the
deparirnent wo demonsicabe that the submittals do not substantially comply witk the Order.
(Commenter No. 13),

Response: The comumenter does not sugpgest any such criteria, and the Depanment believes such
criteria would b exiremely difficult (¢ develop given all the possible ways a deliverable
daenttiest might Bl to substantially comply with the specifizatione of the Consent Order.
Hecause the requirements of the Consent Order are quite detailed and specific, however,
legitimate disputcs over wheither those requirements are met should be relatively infrequent.
Under Section 11I.M. 2, the Department will determine, at least in the first instenee, whether the
docuthient subsianitially Goniplics by approving t, medifying it, of disepproving it

d1. Comment: Dne commenter states that the interast rate for past due stipulated penaltes
should be specified in the Consent Order. {Commenter #1).

Response: Scction [[L<G.6 of the Consent Crder provides that interest shall acemue on sipalated
pettalties not paid when due af the rate specified in 28 1T.8.C_§ 1961, That vate, which is based
oa the weekly average t-vear constant maturity Treasuey yield published by the Board of
Governors of the Federal Reserve System, fluchiates weekly. It therefore would not be posaible
to provide more specificity on the raie in the Order. The weekly rate is available at

wiprw federalreserve sovireleqres/ T 5 urrent. The rate for the week onding Fnday, February
18, 2005 was 2.96%.
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41, Comment: Two commenters state there should be a mechanism for public participation in
the arrgal meeting to determine the deliverable documnents that will be subject 10 stipulated
penalties. These commenter= also state that there should be 2 mechansm for the public to
participate in decisions on assssment of stipulated penaltics. These commenters suggest
removing the last two sentences of Secton HLG.3, allowing the Department to reduce or waive
stipulated penalties, as an alternative b public participation in the procezs. (Comumenters #7 and
#13).

Response: Assessment and collection of stipulated penalties, including any decision to reduce
or waive stipulated penaltics, 15 an enforcement action thal is commitied, by law, to agency
discretion. The Department does not belicve public participation in sueh decisions is
appropriabe. Mar is the Departoenit aware of any precedent for public participation in such
decisions.

43. Commenk Another cominenter asks where fines are identified for impropery drillad “non-
compliant™ wells, (Commenter #17).

Respause: The Consent Onder does not address penalties for any past vielations the
Respondents may have commuted.

L. Fa i cthon 11

44, Comment: One commenter belicves that safely violations should be listed as an example of
foree majeure. (Commenter #16).

Response: The examples of force majeurs in Section [ILH.2 of the Consent Order are not
intended to be comprehensive. DOE and UC may claim a safety issuc 85 a force majeure 30 long
ag it merts the defjnition.in 3tetion 1LH. 1. n e

ol VI 0 g PR
LY ol i

45, Comment: The commentsr also questions why the tenm “unanticipated breakage™ rather
than “accidental BREIRIFE < =BT iteR No. 1 in Section ILH.2. (Commenter #16).

———— ..

™ -

—_—— [

Response: Again, Scction [11L.H.2 of the Consent Order mercly lists severzl possible examples
of force majeue. One cxample given is “Unanticipared breakage or accident (o machinery,
equipment or Tines of pipe.”™ An “upsnticipated breakage” and an “accidental breakape™ are not
occcasarily the same thing. For example, a broken drill rig might be the result of vandalism
rather then an accident. Yet this event might qualify as force majeure.

46. Commeent: Cne commentst requests clanfloation oo what eteps are taken if the Department
does not agres with the Respordents” clatm of Force majeute. The commenter suggests that if
the parties would automatically resort to dispute rezolution under Section 1111, it should be
gperified at the end of Section [1LH.2. {Commenter #13).

Response: In the cvent of a disagreement over a claim of force majour, the partics woukd
attempl to resolve the disagreement through the dispute reselution process under Section [1LL
Secticn 111.] provides that any dispute that anscs under the Consent Drder is subject Lo the
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dispute resolution procedures, unless it is specified otherwise. Thus, it (5 oot nedcssary bo
reference the dispyte resolution provizion in Section [1LH, or in any of the other myriad
pravisions of the Consent Order under which a disputs could arise.

47. Commeni: Dne commenter staies that the examples of force majeure can be interpreted o

-include the Department, as & governmental agency, and that the Respondents are protected from

fincs if they are unable 1o obtain approval from the Departmeent. (Commenter #9),

Responser The commenter is eortect that the Department®s fuilurg bo provide ah approval of 10
prant a permnit might, in soeme circumstances, be gounds for g claim of foge majeure. Section
IILH.2 of the Consent Order iliusirates this possibility by lisling an example {although the
possibility would still cxist in the absence of the written example) of a possible force majevre:
“Inability to obtain, at teasonables cost, any necessary avtheonzations, appravals, permits, or
licenses due to action or inaction of any governmentzl apency or authority other than DOE. ™
However, such an example is a force majeure only if it meets the definition of force majeure in
Seclion [[LH.]l. To meet this definition, it rmust be beyond the Respondents’ reasonable cornitrol.
Thus, for exemple, if the Depertment were to disapprove a work plan because it was deficient,
the defeency wauld be within the Respoodents” cominol and ne claim of force rmajeure could be
made, Conversely, if the Department were to fail to review an adegquate and eomplete work plan
that was necessary to continue the work, that failure might be grounds for a claim of force

Ty Eurc.

48, Comment: Two commenters request that the public have the eppontunity to participate in
force majeure decisions. (Commenters #7 and #1 33,

Respomsze: The Department’s decision whether or not to concur with a claim of forse majeure is
to a large depree a legal decision, applying the law to the specific facts of the claim. Italso
imvolves an element of enforcement discretion. The Depariment does not believe public
participation in such decizions is appmopnate. Mor is the Department aware of any precedent for
publiz participation in such decisons.

M. Dispuce Resolotion (Sectom 1.1}

4%, Comment: One commenter stubes that the Consent Order should be amendad to includs 2
process that provides finality in the dispute regolution process, The sxisting language does not
provide timely resolution. The commenter suppests creating a third party group consising of
ont technical expernt selocted by the Department, one by DOE and UC, and one by these tao
cxpeits, Thas proup would have 10 days 1o reach a resoluton. The partics could be bound by the
resulis, or the mesults eould be treated 23 advisory, (Commenter #135).

Response: The commenter is comect in that the dispute resolution process under Section 111 of
the Congent Order will not necessarnily lead to a final resolution. Such & resolution would be
passible only through some form of binding arbitration, one possibility the commernter suggests.
However, neither the Department nor the United States can legally submit to bindiag arbiiration.
LiLtitnately, 1F the dispute resolution proeess is not successful, the parties may subonit the matter
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to nen-hiding arbitration, or procesd to an enforcement acton or other judicial process, as set
forth in Section 11115

The Consent Order provides for informal dispute resolution, followed by thres succeszive rounds
of formal dizpute resolution by persons of ascending levels within each of the parties’

hicrarchics. From the start of informal negetiations o the end of Tier 3 n:gutmtlmu. fhe Order
allows & maximum duration of 30 days, unlsss e panties agree 1o an extension, The Department
does not believe that reguining vet another round of formal dispate resoluiion will enhance the
likelibood of reselving a dispute, and it may result in further delay.

50. Comment: Onc commenter states that the informal dispute resolution provigsion in Sselion
I[L.1.1 of the Consent Crder 15 incomplete boeavse 1t dods nol proyide a “mechanigm®™ for dispute
resolution. The commenter suggests it inclode a meeting between the Department Bureay Chicf
and the LANL project manager. (Commenter #16).

Response: Informal dispute esolution does not requics a formal mechanism. [t iz ppically
canduciad at the staft level, and the Departrment Bureaw Chief apd LANL. project manager would
tottnally participate. The Department has condueted informal dispots resalution under many
ather settlement agreements with sintlar provisions.

Other Issues: The Depariment s revised the iiller of some of the Tier I, Tier 2, qnd Tier 1
afficials for DOE gad U in Sections [iLL2, FITL3, and W14 to reffect cﬁaﬂge.; in thove
PUHES " organtaiion.

N. Modification [Section TILI}

51. Comment: Two commenters expressed concem about the clause in Section I1LI 2 of the
Congent Order providing for automatic approval of a request for extension of ime if the
Crepartment docs not respond in writing within 10 days. (Commenters #7 and #13). One of the
commecters states that this provision is “not accepiable,” and that the Respondents “shanld never
acsume that their submittals are aeceptable™ withoat a written approval from the Department.
{Commenter #13).

Respouse; Section [01.).2 of e Consent Order mersly provides thar a request for an exfension
of time will be automatically granted if the Department does not respond in writing within 10
days, Tt does not allow any antormatic approvael of substantive sybrnittals, swech as work plans or
reports. The Department believes 10 days will be more than adequate to make a decisionen a
request for an extension of time and to put it in writing. The Department i committed to meet
thie deadline and avoid any “automatic™ extengions.

52. Comment: Another commenter states that the deadlines in the Consent Order are nol fixed,
but can shide a3 noeded. (Comitnenter #12).

Eesponse: The commenter is correct that the deadlines in the Consent Crder ¢an be exbervded,
for good cavse, upon Department approval, as provided in Section [[L).2. Provisions for such
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extensions of time are statndard in environmental ¢leanup agrecments — and in permits as well —
that eontain spacific deadlines.

0. MNotce 1o Parties {Section ITLL}

53, Commené: One commentsr states the Consent Order requires that “notice be sent to DOE,
[the Department,] and UC when a plan, report, or other document required by the [(Consent]
Onder is submuitted by one of the Parties™ The commenter requests that such “potices™ also be
gent o any persoits holding an interest in the sehject property, and o each local pavemment
having jurisdiction over the property. (Commenter #15).

Reapomse; The commenter appears to migunderstand the requirement of Section IILL of the
Congent Drder. It does ot require that any notice be sent when a plan, repon, or other
deliverable document is submitted. It merely identifies the name, address, telephone nuniber,
and fax number of represenratives of the partics for delivery of any notices or deliverable
documecits required ¢lsewhiere it the Consent Ooder,

The Department does not believe it would be worthwhile to 2end a copy of each deliverable
document produced under the Consent Order, which will number in the hundreds, to all parsons
having an intcrest in the cleamezp. Many pesons in additdon to property owners and local
govermmetts have an interest in the LANL cleanup. The Respondents” Hazardous Wasie
Facility Pemmit, Module VI {Section 3, Task I11.D, requires the Permitiees to maintain an
information repository and a public reading room in Los Alamos. Moreover, all documents that
the Respondents submit 1o the Department under the Consent Crder, and all documents that the
Depariment generzies under the Order, are available to the public at the Department’s Fazardoue
Waste Bureau offices, M5 Rodeo Park Drive East, Building 1, in Santa Fe, during normal
business hours and upon advance notice.  Section X1.A of the Consent Order requires the
Respondents to subtmit all work plans and reprotts clectronically. The Department 15 working to
develop the capacity to place all such documents on its website,

F. Work Plans and Other Dellverable Docaments [Section [T

54, Comment: Unec commenter statss that the work plans mentioned in the Consent Order are:
tvot included or are “wery vague.” (Commenter #17).

Respomse: The work plans are not included in the Consent Order because they are to be
developed, approved, and implemented pursvwant to the Conscnt Order.  Faidy apecific
requirements For the work plans are found throughout the Consent Order, most notably in
Sectiom IV. The required format for the work plans, again with a fair amount of specificity, is
provided in Section X1LB.

The Fespondents have already submitted several work plang to comply with the Consent Crder
prior to its execution. These work plans are available to the public for review at the

Department™s Hazardous Waste Burcas offices, 2905 Rodeo Park Drive East, Bullding 1, Santa
Fe, during normal husiness hours and upon advance nodics. Section XA of thwe Consent Order
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requires the Eespondents to submit all work plans electronically. The Department is working to
develop the capacity to place the work plans and other documents on it website.

55. Comoreat! Another cormmenter states that the language in Paragraph 2 of Scction M1LM-1
of the Congent Order does ot make sense because the snlent of 2 work plan should be to
summarize previous wark and not to “state that the work meeting the requirsment of this
Consent Order hag been completed ™ Cammenter #1565

Respense: Although the provision in Paragraph 2 of Section [ILM.]1 of the Consent Order is
mather unusual, it makes sense. The Rcospondents maintain that some of the work the Departrment
tequires in the Consent Order has been completed, alihough they have not vet submitted a report
documenting such completion. Therefore, the Department is allowing the Respondents the
opportunity, as part of the work plan submittals, to document that work requircd under the
Conscnt Orker has almady been completed,

56, Comment: The commentsr furthor states that the weord “shall” should be thanged to “may™
in Parapgraph 1 of Section IILM. | Heeayuss not all wark plans will have aliernate requirements.
(Commenter #16), '

Respomsc: The commenieT 15 comeet that not 2ll work plans will necessanly include altemate
requiremeniz. However, the language in #ach of the three paragraphe in Section I11.M_1 ofthe
Consent Order is properiy written psing the mandatory “shall” because the three paragraphs are
wriltten in the altemative. The Respondents may comply with cither Parapraph 1, 2, or 3, but
they st comply with at least one of them.

£7. Commeni: The commenter also states that Paragraph 3 in Section HLM_ ] of the Consent
Drder should cross-reference Section 1111, Modification. (Commenter #16).

Respomsei Department approval of a work plan with alteoiate requirements is not a
modi Acation wnder Secton 1], as stated in Section [I1].1, so such a crossreference would nat

be appropriate.

58, Comment: Ancther commenter urgea the Department to streamline the approval process
within the Consgnt Onder, as a “staggering number af documents require Department written
approval. The commenter further siates that the Consent Order should more specifically spell
out the options for the parties should the approval process be unable to keep pace with the
gchedule, causing delays in the schedule that may not coincide with LANL personnel and
funding cyecles. (Commenter #3). '

Respomse: The Depariment récognizes that it will meed to approve 2 great meny deliverable
documents under the Consent Onder, and it shares the commenier's concem on the potential for
delay. However, the Department believes the schedule in the Onder iz a realistic one. The
Dopartment is commibted to reviewing the deliverable documents on schedule, which is essential
if the Comsent Order is to suceecd. However, if the Department is occasionally unable to review
documenis on echedule, a3 the commenter notes, there wme prowisions in [1LM .2 allowing for
extensions of time. '
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). Eniry and [nspection {Section 1110}

59, Comment: Dne commenter asks what consequences the Respondents will face if they fail
to notify the Departnent a minimurn of 15 days prior to conducting sampling, as required under
Section 150 of the Consend Order. {Commenter #13).

Response: Ax with any other wiolation of the requirements of the Consent Order, if the
Fespondents do not comply with the notiee provision, the Department can bning an appropriate
etiforeerment action, which could include assessing civil penallics ot secking injunctive relief
Some of the enforcement options available to the Department are described in Section 111U
(Enforcement).

o, Comwnent: Another commenter suggests revising Section [T1L,0 of the Consent Order to
require the Respondents to consider applicable safety requirements in addition to security
requirements when allowing entry of Department representatives. [Commenter #16).

Hesponse! Department personnel necessanly follow approptiate safety procedures when visiting
a repulated facility. 1t meed not be expressly stated in the Consent Order.

R. Avsllahilliy of Informstion (Secton JILF]

&1. Comment: One comraenter asks if and how the public wil] have aceess 1o pentinent
information. (Commenter #13. Another commenter requests that the Consent Order specifically
ztate how the public will have access o documeniz 2nd maps submited under the Consent Order.
(Commenter #1130

Response: The Respondeni=* Hazardous Waste Facility Permic, Module VILL {Scction ), Task
11D}, requires the Pérmittzes to maintain an information repesitory snd a publie reading roorm i
Los Alamos. Muoreover, all documents that the Rospomdents submit to the Departmenl under the
Consent Order, and all documents that the Depantment generates under the Order, are available

" t0 the public at the Departrnent’s Hazardous Waste Bureau offices, 2905 Rodeo Fark Drive East,

Building 1, in Santa Fe, during normal business hours and upen advance notice. Scclion XLA of
the Consent Order requires the Respondents to aubmit all work plans and reports ciectronically.
The Dupartment is working ta develop the capacity to plare all such documents on its website.

3. Beoprd Preservation (Sectdon T11.0)

62, Comment: Two cormmenters disagree with cequiring the Respondents 1o maintain records
for ondy 10 years after termination of the Consent Opder, as pravidad in Section 111.0) of the
Consenl Order. The commenters suggest the recards be kept until the site is "closed” and be
kept electronically. {(Commenters #7 and #13).

Respomse: The Depantment agrees that the Respondents should be required to maintain ecords
heyond the dace that ig 10 years after termination of the Consent Order. As the Order is
implemented and comréctiye acion 15 complitted, hewever, the record prescrvaliot regquirsinetts
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will shift 1 the hazardous waste facility peomit, Onece comactive sction for a site is complete, it
will b listed in the parmil under one af twa lists: “Comective Action Complete With Controle™
or “Convective Action Complete Without Conirols,” as required in Sections LW 3.a and

VILE.6b of the Order. That site will then be subject to the recard preservation provision of the

[estmit.

Other Isswes: The Departroenl notes that in the proposed Consent Order, Section 11L.Q) was
given the incomect heading “Record Severability.™ fn rhe final Convent Order, the corrected the
.ﬁﬂﬂding afl.";ecu'irm i) is “Becord Pr:exerva!fpn. rr

T. State’s Reservation of Rights (Section 1ILT)

63. Comment: Onc commenter asserts that under the Consont Order the Skate gives up all
authorty to require the Respotdents o redesign aod re-implernent 2 remedy if the remedy fails,
(Commenter #12).

Rexpanse: The Staic docs not give up any such authonty, To the contrary, the State expressiy
resirves this authonty. Under Section 1TL.T of the Congent Order, the Departinent retains the
authority to reguire the Respondenis io condust additional invegtigations or cleanup at sny site
based on previously unknown conditions or sew information.. Remedy failure would ceninly
wofistitute praviously unknown conditions or new information, or both,

L. Enforcemgnt {Segtion 11111}

6d. Comment: {One commenter asks whether the Department can zue to cnforce the
requirements of the Consent Dnder. [Cammenber #12).

Response: Most gartainly, the Department can sue either DOE ar UC, ar both of them, to
etforee any of theltEquirements of the Consent Order. The Department-has insisied throughout
the procecdings omthe Order, ‘and in settlement n:gutlatmns, that the cleanup reguirements for

the LANL faciliny B i@ enfarceable doctiment. Moreover, the Hazardous Waste Manapement

regulations, at section 20.4.1.500 NMAC (incorpomting 40 C.E.R. § 264 90(f)), require that'
correclive action requircments must be in an enforceable document. The Consent Ovder i3 such
an enforceable document. A partial description of the mechanisms the Deparment may use (o
ehforce the Consent Order are set forth in Section 11U of the Crder.

63, Comment: The cammenter states thal the provisions in an cpemting permit arc subject to
enforcement by citizen suit, but that the pravisions of the Consent Order are not, {Commenter
AL,

Rexponse: Both the permit and the Consert Grder can be enforced by citizen suits under RCRA.
Section TO02(2) 1 W A) of RECRA provides that “any person rnay commence 2 civil action on his
own behalf against any person including the United States . . . who i3 alleged to be in violation of
any permil, standard, regulation, condition, requirement, profibition, or order which has become
effestivee pureuant to thig chapter.” 42 U.S.C. § 6972(a) L) A) (smphasis added). A partial
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description of the mechanisms that may be wsed o enforee the CTonsenl Ovder ar2 s¢t farth in
Seotion [ILLM and a citizen suit is among them.

66. Comment: Another commenter refers te “limited enforcement,” and states the Consent
Crder provents any effective enforcermnent by the State for many years to come. (Comumenter
#17),

Respange: The comtmenter did not provide any explanation for this comment, and e
Deparment is puzzled by it. The Consent Order does not “prevent any effective enforcement
action” by the State now or in the future. The State does nor compromise any of its enforcemeant
authority under the Consent Order. The Consemt Crder requires DOE and UC to mke action,
beprning a3 soom as the Order 15 signed, Lo investigats and clean up envimnmental
contamination at LANL. The Consent Order sets forth these requirements in considerable detail.
If DOE and U fail ta comiply with the requirements of the Order, the Department has a variaty
of enforcernent options it can use o compel compliance, These options may include, depending
an the violation, stipulatsd penalties a8 provided it Sechon TILG, and would alan include
azsesanent of ¢ivil penaliics and actions for injunctive relief, as described in Section 1111,
Mareover, the Crder is subject to enforcement by cibizen suits under secion TOO2{a) 1 HA) of
RCRA, 42 1LEC §807HaK 1)(A). The Consent Order also contains & comprebensive
rescrvaton of the State’s coforcement nghts in Seetion 111.T.

V. Relatlonship to Work Completed (Section 1147}

67, Comment: Onc commenter suggests that the Department include in the Consenl Order 2
list of work deesrmad salisfactorily complete by EPA or the Department by January 1, 2004, or
later if possible. The comwmenter states that such a bist would be wzeful “for preventing
backtracking.” {Commenter #16).

Regponse: The Departrent doss not believe adding sueh a list to the Consent Order would e
worthwhile. The list would be exceedingly long bacanse it would include approval documents
that date back 1o the beginning of LANL's hazardous waste facility permit, issued in 1583, All
dacuments by which the Creparimnent has appmoved completed wark ame part of the administrative
réeord, In addition, the January 21, 200% letter from EPA Jisting the sits thal EPA deteronined
required no further action, referenced in Section [11A of the Conzent Order, is also in the
adminisirative record. This record wifl provide the basis to avoid “backiracking™ or repetition of
waork already completed. The administrative record is available for public inspection at the
offices of the Depaniments Hazardows Waste Burzau, 2903 Rodeo Park Drie East, Building 1,
Santa Fe, during fotinal busitess hours and wpon advance notice.

tHon With Peymit — General [Section ITLVY.1

3. Comiment: Ome commenter states that the Consent Ondet “cedes New Mexico's whole
authonty 1o requare cleanap™ undet the perinit, citing Seetion ITLW. 1 af the Order, The
commemisr also remarks that the Consent Chder “gves away so much of the State’s power.”
(Commenter #12). :
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Respomse: The commenter is correct in that the Department is using the Consent Crder, rather
that the hazardous nraste facility permit, as the enforceable legal document to require clegnup of
the LANL facility, Hawever, the Department disagrees thai it is “ceding” any autharity in doing
50, of that the Corsent Ordet “gives away™ any of the State’s power. The Departrent getaing all
1= authority to compel cleanup and all ite enforcement authority; it merely exercises that
authority through the Consent Crder rather than through a permit. The Consent Order is every
il as enforceable as a permit would be,

lndecd, the Departrnent is able to exerl geater awthonty throwgh the Consent Crder fhan might
be legally possible uoder & permil. For examples, in requinng eorrective action under A peomil,
the Diepartment has clear authority to require investigation and cleanup of hazardous wastes and
hazardous constituents, The HWA provides in section 74-4-4 2(B} that hazardous waste permits
“shall requirs correetive acton for alt releases of hazardous wasts or hazardous constitucnts.™
Certain contaminants at LANL do not fall within the regulatory definitions of “hazardous wastes™
or "hazardons constiment.” See 40 C.FR, part 261, subpans C and T for an identification of
“azardous wastes,” and 40 C.F.R. parl 261, appendix WIII for a list of “hazardous constiments,™
Cettain contaminants knowt to be present at LANL, such as many constituents of high
explosives, perchlorate, sulfete, and nitrate, do not Bt within these regulatory definitioms.! On

" the ather hand, because the Consent Order is bazed in parl on e Department’s authonty 1o issue

compliance orders under section 74-9-36(D) of the 3WA, which clearly covers a broader range
of contaminanis, the Order addresgas theze contaminants. This clear auﬂ!mt:.-r is one reason thal
the Department decided to require cleanup under an order rather than a perm.rt

69. Comment: The commenter states that there are “statutory clogure, posi-closure, and related
permitting standards™ and federal repulations poverning cleanup of permitied disposal units. The
wrtimenter then argues that instead of relying ca “thess fully epforceable standards,” the
Departnent by the Consent Order “cvades themn,” and depnves the State of “the benefit of clear
law and precedent.” {Commenter #132).

Response: The Depantment disagrees that the Consent Order “avades” or deprives the State of
the benefit of any regulations, standards, or precedent goveming comective action. Quite the
cottrary, the Conseil Crder carcfully preserves thern. The cleanup standards, sct Forth in
Section VI of the Censend Ocder, arc identical to those that would apply if cotrective action
were canducted under a pepmit, except that a broadet range of contaminants are adidressed The
corrective action process, gel forth in Seetion VI, is also identical 1o the process that weoild
epply under 2 permmit. Section 111.W. 5 expressly preserves in the Consent Order all procedures
that would apply under a pemnit. Momover, any favorable legel precedent applics with cqual
force I corrective action cotuducted wnder a consent ander and corrective action condueted under
A PCmit.

! Tha Departient hes severa! legal arpuments, not wonh recosing, bere, it eould advances to cover these
contargiante it the comective weton provisiods of a pencot, bt the kegal suthorty = nod as ekt

? The Department izsued the oelginal November 26, 2002 undlateral Crder under section M-d=13 of tbe HWA, That
s&xtlon covers salid waste,” which is & brasder catcgory than herardous waste'™ or "hazardous constituent.
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Furtheriore, comective action for fomte eleases from opetating hazirdous waste eafoenl,
siorapge. and dizposal nnits at LANL, as well as elagure and post-closure sare requiremenis for
such units, will be required under the harardous wasie facility petiit, net under the Consent
Order, a3 provided in Section ILL'W.1 of the Consent Order.

T, Comments Oyt commenter proposcs revising Scction [ILW of the Consent Order to clanfy
the status of sites that EPA has deletmined require no further action. The commentsr proposes
that if EP'A has apreed with DOE on an a delermination that nd further action is required for a
particular site, and the Department has not respanded to such a determination, the determination
should be considered final. The commenter further proposes that the Department should be
required to respond 10 2 recommmendation fer no further action within ™0 days, (Commenter
15},

Response: The Consent Order does not include any investigation or cleanup requirements tor
any area of concemn that EPA determined requires no further action, as expressly provided in
Section LA, Therfows, the stalue of these silca needs noe further cladfeation. Under this
provision, prer EPA decisions that no further action 15 necessany arc accorded a degrse of
finality. Such determinations are not entirely final, however. Ac provided in Section 11T, the
Department retains the authanty to require the Bespondents to conduct additional investigations
or cleanup at any site, based on previously unknown conditions or new informaben, regadless of
atly prior determipations. Such a “recpener™ pravigion is firly standard it environmental
cleanzp agreements.

The Department should not be subject to any time limitation in deciding whether to approve a
proposal that a site negds no funther action. Such a decision — absent a laler Finding of new
information — iz final. Morzover, such a proposal can be very broad in scope and very complex,
and the quality of the documeniation supporting such a proposal can not be assured. Placing
such 2 deadling on the Department would risk inducing Bnal decisions that are pot protective of
human health and the environmtweat.

X. Integration With Fermii = Modiflcation of Permit — Class 3 Permit Modification te
Remove ) i iom uirements [(Section [1L.W. 3.0

T1. Comment: One commenter states that the outeome af the permil modification to remove
the corractive action Tequirements has already been chosen because the Department admiis it
“supports the Permit Modification.”™ {(Commenter #12%.

Response: The Consent Qrvder provides in Section 111.W .3 a that the Respondenis will tequest a
modification to the hazardous waste facility permil for LAML to rémove the sorrective action
requirsments ftom the permit. The Department and the Respondenits agres that such a permit
mdification is appropriate so that one document, the Consent Order, will govem cleanup at
LANL. Even the cornmenter recognizes that it “would make no zense to have two separate,
different enforceabls documents, the Order and the permit.” The Department’s decision te uss
&n order a5 the enfoteeable docement W mguic comeetive action, rather than the pemmit, 16 3
decigion that falls entirely within the Department™s disoretion and would not be the subject of a
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hearing. The Department may hold a hearing on the pénnit m::rdiﬁ:a‘r.inn., to inform the public,
atd to address other issues that might be raised by such a modification.

1i. Cormment: Ancther commenter nodes the “madequacy and incompleteness™ of the
Respondents’ preniaus permit modification requesic, and suppeate that the last sentence oF
Section IILYW 3.2 of the Consent Crder be revised to read: “The Depantment supports the concept
of the Permit Modification.” (Conumenter #13).

Respomse: The Departroent believes that a fair reading of the last sentence of Section [ILW.3.a
commits the Department to supporting only a permit modification as stated in that section, and
not loany flaws or debails that may be inthe Respondents’ peomit modi fication réquest. 1 the
Eespondenls™ raquest is seriously inadequate or incomplets, the Department is prepared to draft
an adequate permit modification in response to the request

T3, Comment: One commenter sugzests changing the second sentence in Section 11LW 3.
from “corrective aclion shall be conducted wnder this Consent Order™ to “coneetive action shall
be regulaied under this Consent Order.” Altemnately, the commenter sugpests adding the phrase
“in accordance with the terms of” after “conducted.” {Commenter #16).

Response: The sonbence i5 accurate as wilkten.

— Madifieation of Permiv — Class

Corrective Acton Conrplete (Secton 11LW 3.b}

T4, Comment Ope cotmmmenter sugprests removing e word “ondy™ from the third sentence in
Section 111.W. 3 b, which cumently reads: . where controls are identificd for a SWMLU, only
those controls. . .are enforceable under the Permit.,” (Commenter #1673,

Response; The sentense 15 avcurate a5 written, Use of the word “only” docs not substantively
change the meaning of the strtence.

T5. Comment: The commenter asserts that Section [ILW.3 b of the Consent Crder is
incomplete becausc it does not include the sequence of events following the Department's
initigtion of a permit modification. {Comnenter £16).

Besporse: Once the Departrivent initiates a penmit modification, the process continues according
to the regulations at sectiop 20.4.1.901 NMAC. The Depanment does not believe it 13 neceszary
ot appropriate (o restate the permit modification process in the Consem Order.

6. Comment: One commenter slates that the Consent Order requirements are, “in content and
it effect, substantial modifications' of the harardous waste facility permit for LANL, and should
be subject to public notice and a hearing pelor to approval. The commenter requests that the
Department withdraw the Consent Order or make it subject to the penmit modification process,
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Response; The Department disagrees with the commenier that the requirsments of the Consent
Order are medifications of the hazardous waste facility permit for LANL. Although the
Dapartment could have imposed nearly identical investigation and cleanup requirements theough
a permit madification, it chose to place the equiremenis in an enforceable order. The Hazardous
Waste Manapement regulations ¢xpressly provide for the use of an “enforceable document” with
eofmechive action requirements o lew of & petmit. Eg, 20.4.1.500 NMAC (incoporating 40
C.F.R. §264.90(M). Accordingly, the Departraent declines 1o withdoaw the Consent Order.

FY. Commemt: The commenter suggests that the Consent Order does not provide for public
hearines. The commenter azks what will be the content and timing of public hearings under the
Order. The commeenter also wants 1 Know if heanings will be held for cleanup of all sitcs at
LANL. (Comnenter#171). Another conunentat states that there 15 no outline of how the public
participation process will work, (Commenter #1 7).

Response: The Consent Order pmvides in Section 111, W.5 that the Order incorporates all righis
and procedutes afforded the public under the repulations at secbon 20,4,1, 900 NMAC
{incorporating 40 C.F R. § 270.42} and section 20.4 901 NMAC. These regulations govern
public participation for the issuance, suspension, revocation, amd madification of permits, and
they include the provisions for pubhic notice and comment, administrative hearings, and judicial
appals,

The incorporation of these rights and procedures in Section [IL'W.5 will apply 10 the selecton of
cleanup actions, or emedies, at inhvidual sites at LANL, aod this i3 pechaps its most sipnificant
application. Under Section TILW_5 of the Corgent Order, the Department will apply the same
procedures to remedy zelection under the Order as apply to remedy selection under a permmit.

The Department considers a remedy selection for any site that underpoes a comective measures
cvaluation® 1o be a permit modification under seetion 20.4.901 WMAC, and a major modification
under section 74447 of the HWA. Section 74-4-4.2(H) of the HWA rnqauires the Department
to provide an cpporiunity for a hearing on any major permit modifieation.” Aceordingly, all sites
that will underpo cleanup under a corrective measures evaluation will be subject to public
participation including an opportunity for a heaing duning the remedy seleclion procesa. Prior wo

“the seleclion of 4 rmedy, the Department will pravide the public with notice of the proposed
- remedy, acoonding to the nohes procedures of seclion 2004, 1 901 O NMAD. Alse prior to

selection of a remedy, the public will have an opportunity for a hearing, 1 2 hearing is
requestied, the Department will hold 4 hearing according to the heaning procedures as described
it section 20.4.1.901.F NMAC.

Section VT1.D.T of the Congent Order expressly provides there will be an oppoertunity for &
hearing on remedy selection. However, given the number of comments on this issue, the
Department has decided that this section shoukd mare explicitly mention the opportunity for a
heaning. Accordingly, the Depariment has revised Seciion VILD. 7 of the final Consent Order to

¥ Comective measuwrea evalyation iz described in Section WL D ol the Ordor

* Even fora rdnor pormil rwdiflcation, section Td-g-4_ 1) of te HW A requires the Department to hold 4 earing iF
1he Scoroucy determongs thar thers 1s sigmi ficant public interest,

Mow Mavico Ewvironment Department Responre ta Puifte Costieeni
Frogorad LANL Ovder an Conscm

Febvrirary 13, 2008

Page 25



Elete mare explicitly thar tite publie will Aove an opporteniiy for a hearing on remedy eeleciion
during the corrective Medsures evalualion provess.

The incorporation of these rights and procedures in Section [ILW.5 will alzo apply to the
decision that a remedy has been completed. Under Sections [ILW.5 and VILE &b of the
Consent Order, aites at which the remedy has been completed will be lisicd oo the permil under
one of two lists: “Cortective Agtion Complete With Controls™ or “Corrective Action Complel2
Without Controls.” This action will be a permit modification. Again, the public will receive
rurtics of the proposed modification, and the opportunity to request a hearing, in accordance with
the procedures of secton 20.4. 1 90L.F NMAC,

The content and tirming of the heanngs will be aceording to the heating procedures ity sealion
20,4190 1.F NMAC. The content of the hearings will depend on the isgsues raised by the

proposed remedy.

The Consent Order does not include a comprehensive oufline of the public participation process.
Rather, Scetion I1LW.5 of the Consent Order referemees the: povetning regulations. In addilion,
Section VII.D 7 of the Order provides a partial degeription of the public panicipation process for

remedy selection.

T8, Comment: Commenter oty thal ne heanng is planned for MDA H o te Congent Ovder
buat that omee was a identilied as a posgibiliby during the public meeting. (Cominenter #12).

Response: A hcaring on the rermedy sclection for MDA H, and 2 hearing on the delermination
that the rrmedy for MDA H 15 complete, will be held 1f requested, 25 2aplained above 1n
reaponse to Comment Mo, 77,

7%8. Commeat: Onecommenter recommenis mare public participation.at ever_vf step of the
process than that ﬁ"fﬁeﬂ ini Seclmn Ill W 3. {Commenter #13). -—1

Respomse: The EEH'EHTT]THEtT&'Fmr[’dETfhr public participation al keﬁi&ps ini l.he nurrﬂctwe
action process, as eXplamed i response to Cominent Na. 77. T

0. Comment: A commenter asks in what way the Consent Chrdet provides “clear legal
standing and powers to eitizens ™ (Commenter #13).

Response: The Department does not have the anthority, through an arder, permit, or any ather
mechaniem, to “provide™ any legal powers or standing to citizens. Citizens derive legal standing.,
rights, and “power” from the HWA and the regelations, and other fzderal and 3tate law. The
Consent Order provides for public participation, as authorized by law, a5 explained above in
response to Comment Mo, 77,

31, Comment: The commenter wants by know “to what specific legal rights, in what forums,
and on which occasions™ does the Depanment refer in the term “public participation,” and “to
whom do those rights belong?” (Commenter #12}.
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Respomse: The term “public participation™ a5 wscd in the Consent Ordet, and as the Department
has used the term in reference to the Qrder, is a general t2rm that refers Lo the procedures for
neiice and opportunity for a bearing as provided in the HWA and in the regulations at section
20.4.1 500 and 2(.4.1.901 NMAC. These regulations are refersnced apd their procedures
incorporated in Section [ILW.5 of the Consent Order, The specific mghts to which the term
public pacticipation refers are thesc rghis the public has as set forth in the HW A and the
regulations. The cecasions o which it applics are also sct forth in the HW A and the regulations,
and are deseribed above in response to Comment Mo, 77, Those rights belong 1o any member of
the public. '

AA. Intepratdon With Permit — Contingencles (Section ITLW )

82. Comment: Two commenters raise concetns that the listed remedics are inadequale to
accomplish cleanup if the Consent Order is vacated under Section IILW. 6 The commeniers
recommend that this section be revisad to include some binding agreement to ensure orderly |
cleanup in such eveént, (Commenters #9 and #18).

Response: The Cepanment believes it is extremely unlikely that the Congenl Order will be
vacated due 1o any of the contingencies listed in Section 11LW .6, LIF for some reazon the Consent
Order weres to be vacated, the Depanment would take stops to rmodify the hazardous wastc

facility penmil to incorporate tost of the sames comective action requirements that ave in the
Conzant Ordear.

13}, Comment: Another commenter requests clanification on vacating the Consent Order under
Secton LW .6 if the cialed eontingeneies oecur. The commentzt asks whether the whaole
Consent Order would-be vacated or just those activitics specified in the Consert Order that are
addrezsed by the permmit modification. (Commenter #E 6}

Response: In the highly unlikely event that the Consent Order 15 vecated under Section II1LW.6,
the entite Consent Ovder would e vacated There is ne provision for partizlly vacabing the
Consent Order, nor was there intended to e,

#4. Comment: The commenter suggests adding the words *and agreement™ after the word
“wnderstanding™ in the secotwd sentcnee of Seotion 111.W.0 because it 15 essential that the
Respondents both understand and apres to the terms of the Consent Order ™ {Commenter #16).

Response: The senicnce 19 accurmic as written. The statcment merely states that the Department
recogtiuzes that the Respondenis ave entéring inds the Consent Crder “based om their [the
Respondents’] onderstanding that there shall be only one énforceable document for cormpetive
action and that such instrament is thig Consend Order.” There is 1o Implication that the pariies
arc not in “agreement’ on the teoms of the Consent Omder. To the contrary, by signing the
Conzent Order all parties agree ta its terms.

BE. Land Transfer, (Sectign T1,Y)
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85, Commens: One commenter posits a hypothetical transfer of highly contaminated

ta Los Atamos County for use as an indusirial park. The commenter then asks what would
assure that the ansferred property would be cleaned up ¢ven to industtial-use skindards, The
commenter further asks what would be the poblie participation in spch @ transfer. The
commenter 3150 asks what oeegts iF, fallowing transfer, the extent of contamination is feund to
be mare severe than previously believed. The commenter suggests that Section HLY of the
Cogizent Order creates “too large a loophole.” (Commenter #1). Two other commenlers request
public participadon in land mansfers. (Commenters #7 and #13).

Response: The Consent Order obligates the Respondetts to complete cleanup of the property to
the appropriste standards ynder the Order, regardless of any transfer of such prepeny. The
Hazardows Wasle Managemenl Regnlations require a facility owner or operator to conduct
corrective action “beyond the facility propenty boundary™ as neceszary to protect health and the
erviomment. 20.4.1.500 NMAC (incorporating 40 C.F.E_§ 264, 101(c)). The Eespondents
canngt avold their cleanyp obligations under the Consent Order mepely by tranghéming
contaminated property to another party. '

Seotion 1200h) of CERCLA, 42 U.S.C. § 9620(h), further obligates DOE to complete necessary
cleapup pricr to any transfer of foderal properiy. Section 11LY. 1.2 of the Consent Order
expressly provides that the Respondents must comply with sectdon L20(h) of CERCLA for alt
transferred propetty, although DOE is obligated to comply with section 120(h]) of CERCLA
independent of the Consent Order requirement. Section 120(h)3{A) iK1} of CERCLA
pzraily requires DOE to compiete “all emedial action necessary to protect hiuman health and
the environment” before transfer of propenty. There iz an exception bo this requirsment,
however. Section 1200h 3N of CERCLA allows a federal agency lo defer compliance with |
this requirernent under Jimited circumstances with the concurrence of the state governor. Most
imopertantly, section 12000 3C KL and (I11) and (iv) provides that if cleanup is deferred, the-
federal ageney must nevertheless complate cleanup of the property after transfer,

Section 1LY .10 of the Consent Order allows the Respondents 10 complete cleanup of
preperty after it has Been Tansiermed. However, such transfer can take place only with -~
Department approvil, and Gdl¥ 1 commpliance with section 120h) of CERCLA. Thus, under the
Consent Order and under applicable State and foderal law, the Respondents will be required to
complete the appropriate cleanup of any transferrmd propetty.

Public participation in land transfars would be according to existing law. The Dapartment®s
position is that wansfer of TAML property requires 2 modification to the LANL hazardous waste
facility permit. Under section T4-4-4.2 ofthe HWA the Depattment must provide an
opportunity for a public heating em a permit modification. The Departiment would provide
public notice and hald any hearing in accordance with the procedures in section 20-4.1.903
NMAC.

If, following transfer of contaminated property, the extent of contamination is found to be more
severe than previously believed, the Department can require additional cleanup. In Section LT
of tya Consent Order, the Department reserves the nght to require more investigation and
cleanup hascd on previously unknown conditions or new information. [n most instanees, the
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Department would require the nocessary additional investigation and cleanup under the Consent
Crder. The Department would also have the option to bring 8 new action, such 2s an
admimsirative order or 3 judicial action for imgunctive relief under saction 74-4-13 of the HWA,
or & cilizen swt uoder section 3 1a)(1) of CERCLA, 42 L1.8.C. § 265%ai(1).

The Depariment has given carsfil consideration ta the issne of land transfer, and to the drafting
of Section IILY of the Consent Order. The Department docs not beligve that this sechion craates
any loophole,

Bb. Commsent: Two of the commenters state that the Respondents should complete all
correclive action requiremeants prior bo tansfer. (Commenters #7 and £13).

Response: The Department generally agrees with this comment. However, the Department
recognizes at it might not always be possible, consistens with federal law, for the Respondents
to complers an adequate cleanup hefore transfer of the property takes place. Section I .1.b of
the Conzent Order reflects this recognition, Howaver, as explainzd above in response 1o
Comment No. 83, any such transfer musat be approved by the Department, and in compliance
with section 1200h) of CERCLA.

47. Comment: These commenters siate that land scheduled for wansfer should be cleanzd up to
the condition it was before LANL begen releasing pollutants into the envinonment, and that
eleanyp showld not be based on infended fiture land use. (Commenters #7 and #13),

Response: The Consent Order, in Scction Y1ILB.1, provides that soil contaminalion al LANL
must be clcaned up to levels that eliminaie sipnificant rizk to hieman health and the environment
{1.c., a total excess cancer nisk of no mote that | x 10** and & hazard index of no grcater than 1.0),
The risk assessment takes inko account reasonably forescoable Futurs lamd use, comsistent with
the Department’s soil screening guidance. These soil cleanup standards apply te all
contarninated soil at LANL, including property that will be transferred.

The Departient does not have the legal authority ba reguire cleatup to pristing or pre-existing
conditions, urless it T Hetesgary o protect human healih or the environment.

8. Comment: These commenters request that the Consent Order state the sfatutony and
regulatory basaes for Section 1LY, (Comimeniets #7 and #13).

Response: Federal law provides for the transfer of several tracts of LANL property 1o other
parties. Fub. Law 105-119, 111 Stat. 2523 (Nowv, 26, 1997). Ancther federal law, CERCLA, in
section 1200k}, provides vatious safeguards to engure that ransferred federsl property is cleanesd
up. Section JIL.Y of the Consent Order incorpotates the safeguards in section 120(h) of

CERCLA, a5 explained abowve in responss to Comment Mo, 33, The Consent Onder teferences
CERCLA zection 1200h).

3%, Commest: Dne of these commenters further rﬂqﬁem that the Consenl Order state the
statutory and repulatory basis for requiting deed restrictions on land transfers. The comnmenter
cxpresses concern about the effectiveness of deed restrictions, {(Commentar #13),
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Rezponse: The statutory basis of deed restrictions is section 120(h){3¥A) of CERCLA, 42
VSE.C & 9520h)3KA) It requires certain deed restrichons on ansfers of federal property that
i5 or has been conlaminaied. The Department shares the cotmenter's coneem about the
effectivencss of deed restrichons. However, all property that will ke trancfermed will be cleaned
up, at a minimum, to standards consistent with industrial use - Meoreover, Section 111.Y of the
Conszent Order, as welf as section 120(h) of CERCLA, provide safeguards to assune that deed
restrictions are followed and, if necessary, enforced  For example, under Section ILY . 1.e of the
Consent Grder, the trarsferes must agree in the contract for sale of property that the deed
resiricHons arc cnforecable against the transferee by a2 citizen suit under CERCLAL

CC. Land T — Noti in . o2

M., Comment: One of the comumenters requesis that the public be given notice of the meeting
under Section 111.Y.1.a, and an opportunity to cormment and to participate in the mesting.
{Commenter #13).

Rezpomse: Section [L1Y.1.a of the Consent Order provides that prior to transfer of any LANL
praperty, DOE nwst meet with the Department and the transferee. The purpose of the meendng is
sitply to discuss {he intended use of the wansferred property. The Drepartmmert does not scc any
benefit in allowing public participation in such meeting. The public will have an opportunity to
panticipate in the salection of any remedy of contaminated sites on the transferred propetty
through the comrective measures evaluation process, as provided in Section Y1L.1D.7, and as
explained above in response to Comment No. 77, The public will alzo have the opporunity to
pargoipate in the pettmit modification equired for canefer of LAMNL propenty, as also explamed
above it response to Comment No. 77,

91. Comment: Twocommenters state that the Comsent Order should identify the consequences

if DIOE docs nol nedify. the Department of p decision ta transfer Tand at least 126 days prior to the

proposed transfe, #5 provided in Sections LY. Laand [T Y 2.4, (Commenters #7 and #13),

Respomee: Az with2ny other viclation of the tarms of the Conzent Order, if DOE does not
comply with the notice provision, the Depantment can bring an appropriate enforcement action,
which could inclode as=essing civil penalties or seeking injunctive relief. Some of the
enforeement oplions available to e Depariment are deseribed in Seetion MU { Enforcement).

ml Transfer — rtmeni’™s Determination nas FILY.1.b and

921 Conment: A chmmenter suppests that the Consent Order should inclwds & proceas for
resolving disputes berweoen s Depanimemt and DOE if the Department disagrecs with the “DOE
determination™ that a property is suitable for transfer. The commenter sugpesis such & process.
{Comment #15).

Response: Under Sections TILY .1 b and 111 Y 2 b of the Consent Order, it is the Deparimenl, rod
DOE that determines whether additional cleanup is necessary on property to be transferred, given
the intended usc of that property. If DOE disagrecs with the Department’s determination, DOE
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can submit to the Department a written notice of dispute, which initates the digpute resolution
process under Section 1111 of the Drder. The dispute rezolution provisions in Section 1111 of the
Consent Order apply to all disputes that anse ynder the Consent Order.

23, Comment: The commenter also sugeests that the Consent Order should provide thar the
Depattment must respodtd te atiy work plane for investigation of cleanip ofF propanty slaved o be
transferved within 60 days of receipt The commenier states that the Department should use the
iispute reselution precess i it disagrees with the content of the work plan. Comumenter §13).

Response: The Department does not belicve that a deadline should be placed on its review of 2
work plan for additional cleanup of LANL property acheduled for tansfer. Unlike many of the
other work plans thal the Diepattmnent will be reviewing under the Consent Order, the
Rezpondents are not subject to any enforceable deadlines for completing work that is depandent
on the Departmicnt's approval of @ work plan under Section 1LY, Funther, if the Depanmen
determines that such & work pian is inadoquate, it would proceed in eecordance with Scetion
[1E.M of the Congentl Order, which allows the Depatrtment o appove 4 wotk plan, approve il
with modifications, or disapprove it. Section IILM applies to all work plans that the
Eespondents are required ho prepare under the Consent Order. -

%4, Comment: The commenter states that the Consent Order should elarify that the Parties are
reqquired to meet with the transferee and allew the transferee to participate in the Parties’
discussions and any dispute resodution procesa where the ransferee has executed an agreement
with DOE to acquire the land by long-term leass or in foe. (Commmenter #15).

Response: Sections MY 1.a and 111.Y _2.a of the Consent Order require appropeiate
reprezentatives of the Drepartment, the Respondents, and the transferee 1o meet within 3t days
after DOEs notice of transfer to discuss the transferee’s intended use of the property. The
parties may then request thal the musferes participate i further discussions, as may be
appropriate. However, the Depanment does not belisve it wonld necessarily be appropriate for
the ransferes to participate in discussions on the Department's determination whether additional
cleanup of the property 15 necessary, or to participate in disputs reselution under Section II1L1L

25 Comment: Anotherodtrinienter skates that the Dapartment should netify both the
Respondents and the proposed recipient of the property of its determination under Sections
L.Y.1.b and [IL Y .2.b even if the Depanment has concluded that no further corective measures
are necessary. [Commeoter #16),

Responae: Although the terms of Sections ITLY 1.b and 1LY 2 b of the Consant Order requise
the Department to notify only the Respondenis of its determination whether additional comective
action measlures are hecessary on propenty proposed for iransfer, the Department will,, aE a
courtesy, send a copy of such notice to the intended mansferce.

EE. Land Transfer - Restricted Use {Section ITLY.1.d)

96. Comment: A commenter states that the Consem Order should provide for DHOE and the
DCepartment to discuss and “negotiate™ land vse restrictions with the intended ransferee. The

Mew Mexiow Euviraninr Deparrieenr Response o Pelilic Commeans
Proposed LANL Drder an Consemd

Fetwwary |8, A

Page 11



cammetiter siates that land use restrictions should be “sufficient, and at the same tme not too
rastrictive,” (Commemner #15).

Response: The patties may discuss the land use restrictions with the intendsd ccansferse priot to
transicr of the property, a& may be appropriate. However, the Depariment does not believe it is
approphate for the land use restrichions o be “negotiated” with the transferee. The land usz
resiriclions must fimit the use of the property consistent with the land use that was assumed in
coaducting the risk assessment and delzrminung the appropriate level of cleanup, as necessary fo
pratect public health and the epvironment.

97, Comment: The cotmmenter sugpests that the 30 days allowed under the Consent Creder for
DE to pravide propozed deed restriction language to the Depariment, and to the transferse,
prior to transfer should be increased 1o at lcast 60 days. The commenter believes such additional
titme will be needed for the partics and the ensferes to “negotiate™ the decd wsmictions.
{Commenter #15).

Response: Because the Depariment does not agree that the land use restrictions should be
“repotiated™ with the iransferee, it does not believe the time period for the Department and DOE
L agrea om the language of the reainction nesds to be ineregeed. The Department anticipates that
the proposed land use restriction language will not be lengthy und 30 days will be adequaiz for
the pariies to reach agreement on the languzgr.

98, Comament: The commenter requests that the Consent Onder require that notice of land use
restrictions be given o the mansforoe ad the 1oca| government having jurisdicton over the
properey. (Commenter 8#15).

Response: Asa pany to the deed, the cansferce will receive natice of the land use restmictions
contdingd in the d-:-:d—_ﬁ_ltmugh the Consanl Order does hot require the-pardies tn provide the
the Department agrées it wixild be béneficial to notify the lecal government of the land use
tesiriction, and the Diéparmment will do 50. In addition, the land use resihiction will be recorded
in the title records af the County Clerk's Office. T

9. Comment: The commenter sequests that the Consent Order clanfiy that DEOE 15 not requinéd
to amend existing sales coniracts batween the United States and a trancferee. (Commenter #15).

Response: The requirements of Section 111.Y apply prospectively to fubure land transfers onty.

FF. Land Transfer — Enforceability Against Transferte (Section TILY.1.2)

CHher [s%mes: The word “party” begins with a capifal letter zach time it appears in Section
[ILY.1. However, in some places the word refers ko the parties to the Consent Crder, and in
other places it refers to the parties to the contract for sele of LANL property. In the former usage
it iz a defined t=om and should begin with a capital lefter, but in the latier usage it is not a defined
term should begin with a lower case letter. The Department kar corrected Secriorn LY. 1.a of the
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final Consent Order 1o make the word “parifes " fower case in the second paragrapli, second
iime, and the thivd pavagraph, thivd fine.

G, Lapd Trawsfer — EPA Inwfitutional Conbrgls Tracking Sysiem [Sectbon TILY.L.0O

100. Comment; Another commenter suggests that the time period for DOE to notify ERA of
the land wss testnchon and wWenhify the propetty subicct to (he rametion, s that EPA may
include the property in its pilod institutional controls database, shotld be redused from 50 w0 30
days. {Commenter #13).

Response: While the Depariment agrecs with the commenter that DOE .s:h.uuld be able o notify
EPA and provide EPA with the necesgary information on the transferred property in less than 90
days, the Dezpartment does not believe 90 days is unreasonabie.

HH. Tahle IlIT-1

1¥#1. Comment: Cne commenter asks for clanfication regarding the placement of Table 111-1 at
the end of Sectcn III rather than in Section 1X. (Commenter #8).

Response: Table 11I-1 15 included in Section [l because it lists the “Explasive Compounds™
refermneed in the definition of that term in Section 11LH. Explosive cormpounds ane inglwded
within the term “Contaminant,” which is used throughout the Conzent Order, not only in Sechon
1X. '

182, Comment: Ome commentzr believes that the Respendents should be required 1o analyze
sgmples for mtivm ot any wther mdionuclide to determine ages and w0 provide information on
few paths for a batter understanding of the hydrologic system . (Commenter #14).

"~ gover redionuslide contamination. Nevertheless, DOE has commited 1w collect radionuclide

montoning data and to reporsuch data to the Department together with other menitoring data.
DOE makes this commitment in a letter from National Wuglear Security Agency Daputy
Administrator for Dedfense Programs Everet Beckner to Environment Department Secrelary Ron
Curry, dared August 268, 2004, which is part of the adminisieative record for this Onder and
available for public inspection. The Department agrees that such information will provide 2
better understanding of the hydrologic system.

103, Comment: Une commenter believes that the Respondents should be required to determine
the composition and age of vadose zone water to help determine the prescnee of fast flow paths.
(Commenter #14).

Response; The Departiment will consider this issue when mviswing relevant work plang,

J1. !i:g“gw.ng Invegtigation |Elﬁn IV.A Q)
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104, Comment: A commenter requests clarity on how the Department determined the initial 2
watcrshed-speeific periodic monitoring reponts in Sccton [V.A3.b, given thet ther: arc 14
watcrsheds and, therefore, there should be 40 gquarterdy montisnig reports. {Comumernter #16).

Response: There ars only B major watcrsheds at LANL. White Rock Canyon is considered a
watershed for springs monitoring only, The disparity between the numbers of required reports
and the apparent number of reports can be attributed to the following factors. First, the penndlc
inonitoring of White Rock Carryon and other watersheds may be cotnbined for potting
purpoacs. Sccond, not all required monitoring is conducted on a quarterly basis. Some
watersheds or catyony may be monitored less fregquently. In order i make the reporting
Tequirsinents more manapeable, the Depantinent agreed to stagger the number of repons
subsnitted the first year becanse of the larpe aumber of decuments submitted during the first year
of the Consent Order.

105, Comment: Ancther cormmenter states that the Consent Order does nol insist on any real
clean up {e.g., pump and reat) of Los Alamos Canyon where radionuclides and hazardons waste
have been found. {Commenter #15).

Response: The commenter 13 ¢ormeel that the Consent Order does not specify a remedy for Las
Alarans Canyon. Until the nature and exient of contarmination is adequately characeerized,
design of an appropriate remedy womld be premature. After the investigation is complete, a
remedy of remcdies will be selceted pursuant to the corrcetive measures cvaluation process in
Section VI.D). The publie-will be given the oppertunity 1o participate in the wmedy sclection
process a2 explainsdSfFeRponse to Comment No. 17, ol

106. Comment: One commenter believes the groundwater backpround investigation report
under Section V. A:d.dafthe Consent Order should include r:sm:h|:-mu|:]1|;II:1;—~ {Emﬂrnentcr #1)

..L,..l—.-.--—nbn--. :

—

Response: As exglained abave |:[ rbspn:rns::'tc _Eﬂnunent Nn- 26, the Consent l‘_'lrder doig ot
cover radicnucl ide confamination. _Nevertielezs, DOE has commitied o collect radionuclide
monitoring data and to Teport such data i the Depariment together with other monitoring data as
part of the dncum:nts r:quj.n:n:l under the Consent Order, '

107, Comment: Gmemnrﬂema belives ﬂ'm background mvemgatmn repnrt under Section

IV.A3.d should besubrmitted befint the Interitm Groundwater Moniloring -Plan {under Section
[v.A_3b) rather than 20 days after. (Commenter #16).

Reimpunte: The Diepartment agrees with the commenter that it would be praferable for the
Respendents to subsmit the back pround investigalion repont earlier. However, the parties agreed
to the schedule in Section 1V.A. 3.4 of the Consent Order, The Department cxpects to reccive the
background investigation report before the deadline in the Consent Order.

T108. Commient: Cnc commienisr believes the Ecspondents should be required to store cores,
meck zamples, and so1l samples for 2 minmum peniod of Gme of until the Department deletminss
they may be dizcarded. {Emmn:m-:r #idy,

R
_——
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Respomse: Samples callected for analytical purpeses will be held for the analytical holding
times prescribed in the EPA document entitled " Test Methoads for Evaluating Solid Wasta,
Physical/Chemical Methods,” publication SY-844, which i= incorporated by reference in the
Hazardous Wasie Manapemem Regulations. 20.4. 1100 NMAC (incorporating 40 C.EE. §
260, LLEa 11, '

109, Comment: Another commetiter stales thal the Consent Drder does not address pround
water monitoring wells drilled in the last five years that were improperly developed and are in
violation of RCRA. {Commenter #17).

Respomse: Wells thut rnay have impropedy affected proundwater chamistry, for example, from
the use of drilling fluids or by improper constmuction, will be addressed through the interim
groundwater work plan required under Section ['V.A.3.b to be submitted 0 days after the
cffective dawe of the Consent Order. Eedevelopment or abandonment and rednlling are possible
remedies Tor such impropetly constucled or developed wells.

110. Comment: The commenter states there is no table for the schedule of non-compliant wella
19 be abandoned or re-drilled nor is there 2 procedure for the certification of RCRA wells that
were improperly dnlléd sod developed, (Comnenter 217

| Response: Impropery constructed wells will be =cheduled for rehabilitation or replacement in

the interim groundwater work plan required under Section IV.A.3.b to be submitted 90 days after
the cifeetive date of the Conzent Order,

111, Commeni: Onz commenter suggests adding language in Section 1V.A. 3.1 requiring the
submiszsion of 2 long-term momitoring plan for springs, sirmilar to the requircment in the
analogouws subscciions for wells, {(Commenter #167.

se: -The Department agrees with thizs comment. The Deparimeenit kas added forguage io
Sectian IV A 1 b (Urowndwarer Moniioring Plaa) fo clorifly ther watershed-specific monitoring
Plans will incitade sprimas.

112, Comment: The commenter states that the requirements in item 84 of Section IV AL
appear to apply to all sampling and not just spring sampling, (Commenter #16).

Response: The Department agrees with this comment. The Depariment fas removed the word
“growndwarer " in Seciion ¥ A. 3 fof the final Comseni Order o clarify thar ffese requirsments

are spevific to springs.

113. Comment: The commenter suggests modifying item #4 in Section [V, AJJ.f to mdicats
that thee required cotstitents (o be sampled will be specified in the Interim Flan or the
subsequent long-tem inonitoring plans. (Commentet #16),
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Respomse: The reference & “site-specific, canyon-spesific and Faciligewide work plans” in
Section [V.A 3.1, ibem 4 refere to the Interima Plan and the long-temn watershed-speeifie
monitoring plans.

KK. Sedimcnt InvestHpation [Sectan TV A 4}

114. Comment: Onc commenter belieyves the sediment investigations under Scction T'V. A 4
should include mdionuchdes. (Cornmmcnter #1).

Response: As explained above in response to Comment Nao. 26, the Consent Drder does not
cover ndionuclide contamination. Nevertheless, DOE has commintted 1o collect radionpclide

menitoring data and to repoert such data to the Department together with other monitoring data as
par of the documents required under the Consent Grder.

115, Comment: Cre commenter wants to knew if peomorphic investigations as under Secton
IV A4 normally evaluate for the presence of contaminants. (Commenter #146).

Hesponae: Geomarphic investpations and morphametry are used to help debettoine sample
logationy and quantity. The Departriient considers these investipations to be an effective tool For
puiding sampling efforts in canyons where it may be impractical to sample the entite lengih of
the canyon.

116. Comment: The commenter nants 1o modify item #5 in Section [V.A.4 to take into
aceotint Both histarical and current data when selecting sample locations. (Cottumenter #16).

Rezpomse: The current language in iem #5 of Section [V.A.4 of the Consent Order docs oot
preclude utilization of other infortnation w sstabl{sh sample locations. The Departmet will
consider both current and historical data, az appropriate, and all other relevant information, in
reviewing work plans.

LL. Firing Sites {Section 1¥.A.5)

117, Comment; Cre commenter belioves that arsas outside of the desipnated testing hazard
zones that have not been dezignated for indusirial Tand use should be remediated to residential or
agriculiural use levels, restricting industnial use to within the distinct footprint of “Manufacturing
and Indusmal” activittes, {Commenter #1).

Reypoue: Cleanup levels will be based on site-specifie conditions and fand use, and will be
appraved by the Department. Areas not desipnated as reasonably likely for indusirial use will be
cleaned up to levels consistent with other uses, such as residential, recreational, or agriculiural.

118. Comment: Two commenters $xpressed concern about the defieral of investigation and
corrective action for finong sites within the tesling hazard zone, as provided in Scection TV AL5.b.
(Commenters #7 and #13). One of the commenters notes that there is evidence that high
explosive contamination is migmting through groundwater to the Rio Grande. (Comnentsr
#13).
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Responge: Military munitions at active fiFing ranges are in many circumetances exempt from
regulation, including corrective action, under RCRA and the HWA | as set forth in the repulations
at 40 C.F.R. part 266, subpart M {incorporated by 20.4.1.700 NMAC). Although the
Respondents will be cleaning up many sites contaminated with military munitions and munitions
residuc within the Testing Hazard Zone at LANL wnder the Consent Order, cleaoup of many
other sites will be deferred untl the Testing Hazard Zone on which they are located becomes
inactive. However, the Respondents may not defer cléanup of a site iF the Department
determines that the site may present an immediate threat to buman health of the environment, for
example, if the site is contributing to groundwater conlamination.

119. Comment; These commenters also expressed concem that the Conaent Order allows DiDE
1o determine whether 2 Testing Hazard Zaone is cloged or inactive, and that determination is not

subject to dispute resolution under the Order. (Commenters #7 and #13).

Recpange; The Department thares the commenters’ concem. However, the Department
tecognizes that such a determination is wholly within DOE's authorify. Although DOE will
make the determination, the Conzent Ocder provides in Section [V_A 5.k that such determination
must be based entitely on the opemation of the firing range, and that DOE must provide the
Department with a writton jushification for itz determination. Thus, DOE could not make a
determination thal 2 finng mnge 15 56l aclive in an effort 10 ovade cleaoup. Although DOE's
determination is not subject to dispute resolution, the Department refains the lapal authority 1o
bring an enforcement action if, for example, DOE determined thal a firfing ranpe was stitl active
without adequate justification.

I20. Comment: One commenter sugroeste chanpiog the title of Table [V-1 to “Sites to Undeargro
Comective Action.” [Conunenter #14).

Respanse! The existing title of Table [¥-1, “Non-Deferred Siles Within Testing Harard Fones. ™
is & mone accurale description of the content and purpose of the kble. The sites listed on Table
I¥-2, although presently deferred, will ultimately underea comreciive action. Morsower, many
other sites at LANL that are not within Hazard Testing Zones are 1o undergo corrective action.

MM. Reporting (Section IV.A.6}

121. Commeni: A cmmenter suggesis crms-referemmg Section 1V A6 to Section IV.A3.b,
Groundwater Monitoring Plan, {Commenter #16).

Regponse: Bection IV.A 3 b setg forth the requirements for an interim groundwater monitoring
plan, which will evenmally be replaced by walershed-specific long-term groundwater manitoring
plans. Section 1V.A.6 of the Consent Order sets forth the raponting requirements for periodic
monitoring and sampling, and will continue in effect after the imerim monitoring plan has been
superceded by 1he long-term monitoring plans.

NN. Caoyen Watershed Investizations {Section I'V.B]
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122. Commeni: Ome commenter agks what the poals of the canyon watershed investigations are
and how these investigations tranglate into corective actions, The commmenter asks what role the
surface watcr Federal Facilify Complianee Agreement will play. The commenter further asks
how weli the focus on entire watersheds comports with the Clean Water Act. (Commenter #1).

Response: The gouls of the canyon watletshed investigations are lo detennine patuee, catent, and
Inigration rate of contamination. This information will form one of the primary basas for
determining remediation altesnatives. The surface water Faderal Facility Compliance A prectent
between EPA and DOE will compliment these canyon watershed investigations by addressing
sutface water. The Consent Order is issued under the authority of the HW A, 50 it need o
“ocorpport with” the Clean Water Act. The Consenl Owder requirements 2re not, however, In any
WY ¢onimary to or inconsistent with the Clean Wakst Act.

113, Commwent: Two cnmmeﬁters believe that all characterization wells should be drilled in
such a way that the wells can be fransferred to the groundwater moenitoring program.
fCommenters #7 and #13),

Response: The Departmend agreas that characterization wells should be used wheraver possible,
1f i appropriate locabons, for the monitonng program. Appropriace locations for both
characterization wells and monitonng wells are aclected bascd primarily en peologic and
hvitrologic conditions.

I24. Comment: One of these commenters suggests removing the segoad to last sentence in
paragraph 3 in Section I'V.B to ramove the Department’s opton to not require a historical
inveshigation eport for cach canyon watershed, {Commenter #13),

Response: The Depariment has rekzined the discretion not b require historical investigation
repars if it deems that most of the watershed investigation is complets, or if adequate historical
investigations have already been conducted and submitted to the Department, or if o histonc
data exists, Qlherwise, the Departmient will mequirs histarical imvestivation.

125, Comment: This commenter suggests including the number of SWMUs and AOCs found

in cach watershed and the approval dates for already submitted reports. {Commenter 13).

Respanse: The Respondenly are requingd in Section V.B to submii an updated list identifring all
aggregale areas and the SWMUs and AQCs located within sach ageregale area. Currently, the
Deparment has only a draft version of this list.

126, Comment: Ancther commenter requests that the Consent Order include a table of
wattstshed aggregate antas in Scction IV.E. {Commenter # 16).

Response: The Depattment agrecs with this comment, The Department has added @ fist of
aggremare watershed areax in Section [V.8B, af the final Consent Order,

127. Comment: The commenter alzo suggests including a list of the six canyon watersheds and
thair component canyons in Section IY B, (Commenter #16).
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Response: The tributary canyons of the canyon watersheds are listed in the “Background™
sections for the canyon watersheds: Secions IV.B.]a [V B2a, I¥V.B 2 and IV B.4.5. Sandia
Canyon (Section 1Y, B.5) and the other canyons (Bection IV B.6) do not have major tributary
CANYTNS.

128, Commwnt: The commenter wentifies contradictory language in Section IV, B that may
resall in gaps in the watetshed investigatons, The commenter requesia that the Department add
a requirementt for the Respondents to submit a comprehensive work plan gddressing all known
sources of contamination including a timeline ehowing that all gites will be completed, and
completed imely, (Commenter #16).

Responge: The cutrent lanpuace will not cesult in gaps i imvestigationg. The “boutedany™
between canyon and mesa top investigations is defined as being at the tos of the eolluvial wedge.
The Department will cnsure, through the work plan approval process, that LANL's work does
not result it any daty gaps.

129. Comment: The comunenter states that the requiremen in Paragraph 4 of Section IV B to
list and describe alt known and suspected matenial disposed is too broad and open ended.
{(Commenter #16),

Response: Comprehensive information on the (ype of material disposed of, or passibly disposed
of, at these sites is necessary to conduct an adequate investigation and remediation. 'Without
such information, samples might be analyzed for an incomplete suite of contaminants, and some
conlaminants might be missed. The rgquirement is not opeo-ended, and the Respondenis should
be able to gather the available information. Given the lack of documentation an LANL s past
disposail practices, information oo matenals that are suspected to have been disposed of is also

IV CCSIaATY.

. .__lli. Comment: The comumenter identifies 2 discrepaney between item #7 in Seefion IV B,

which requires that all sampling events be reported, and items #13 and ¥14, which require only

- the-tesults from the four most reeent sampling events. [Commenter #146).

-

Respomse: Reporting requirements in item #7 inctude one-time sampling events and hisloncal
shudies. Therns #13 and #14 require reporting of penedic monioring and sampling daa.

131, Comment: The commenter states that the topic of the last paragraph of Sechon [V.B
rcfers to the historical investigation toports and not the summeanies. The commenter Fuggests the
language should be modified accardingly. (Commenter #16).

Response: The last parapgraph in Section [V.B of the Conzent Order refers to the sumewries
reguired within the historcal investigation report.

111, Comment: The commeater iderntificd several work plans in Section [V.B that are not
listed oo the schedule in Section XII. (Commenter #1663,

New Mexico Envireament Depariment Resporre to Pablic Comments
Proposed LANL Order on Covsent

February 18, 2005

Page 19



Rezponse: The tableg in Section XII of the Consent Ovrder do not list all the work plans that the
Respondents must submit. Listing all submintals in Section X1 would make the chapter
unwicldy. The partics have agreed that only the major submittals be included. Submittals nol
listed it Section XIT are still requitements of the Conzent Order.

133, Comment: The commenter identifes repetitive languape in Secuon VB reganding long-
1erm monitoring requirements in te last sentence of the Groundwater Monitoring sactions and in
the last senfenge of the Investipation Report sections for each canyon watershed. {Commenter
H16).

Response: The Department acknowledges the yepetition, but does not belicve it creates any
confusion or ambigwity. '

0. Loz Alamos/Puehbo Canvon Watershed (Section IV.H.1]

134, Comment: The commenter points cut thal Seetion [V, B. 1 is the only canyon watemshed
section thal disensses possible eubssquent investigations. The eommenter azks wherher this
difference is deliberate or an oversight. (Commenter #16),

Response: The diffcrent language in Sectiom [WV.B.1 i5 intentional. The langaage reflects thal
the Bespondents have already condueted sediment, surfaee water, biota, and alluvial groundwater
investigations in Los Alamos/Pueble Canyorl, By including lanpuage for further possible
investigation, the Department and the Respondents agree that the work airecady conducted may
satisfy the requirements of the Consent Cheder,

135, Comoent: The commenter suggests that the second, third, and part 4 of the fourth
paragraph of Section IY.B.1 i should all be combined into a new section 1V .B.1 b.vi entitled
*Subzegquent lnvesng;imnsihﬂzhat section should start with the old third paragraph and end with
either the sccond ﬁﬁ:ﬂgaphwpnfb*# uf'thi: f'uurl'.h pazgraph, both of whick-arc-identical and -
only one is needed, (Commenter #16),

Lo L ) p—— - moas s FRWE BT Ta=

Response: The Department dues nnt ’I:}ﬂlieve that such recrganization is necessary. The existing )

languame does not create any confusion or ambiguity.

136. Coment: The commenter believes there are numerous incoasistencies in Section
IV.B.l.b.iv. The commenter points out that items #1 and #3 refer to “groundwater samples” and
iterns #2 and #4 refer to “alluvial groundwater samples.” The comnmenter criticizes a “lack of
attention of consistency of term=." (Commenter #16).

Response; The Depantment disagrees thal there is any inconsistency it the use of the terms
“groutidwater samples™ and “alluvial proundwaksr camples™ m Secton IV.B. | b.iv, norwag thene
any “lack of atiention [I] consistency of terms.” ltems 61 and #3 specify which “alluvial™ wells
are to be samnpled in Los Alamos and Pueblo Canyons. 11 is unnecessary (and perhaps a little
redundani} to refer to groundwater samples from alluvial wells as “alluvial proundwater
samples.” Items ¥2 and #4 specify the laboratory analyses that are to be performed on the
alluvial groundwater samples collected from the wells in Los Alamos and Pucblo Canyons,
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which 15 different from the laboratery analysis thal is to be performed on intermediate and
regional groundwater samples, specified in items #7 and £10. In items 2 and &4, the term
“alluvial” is neceszary to distinguizh thoze samples from the “intermediate” and "regional™
samples in items #7 and #10.

137. Comment: Two conunenters request clanfication on why the combrined Los
AlamosPuehlo Canyon investigation repart under Section 1V.B. 1 will not addrese the
intermediale and regonal proundwaler investigations, (Commenters 814 apd A18).

Response: The investigation report for Los Alamez/Pueble Canyon under Section [V.B.],
which is currently under Department revicw, presents the results For the sediment and alluvial
proatdwater invesligations separately, on a shorter scheduele, in an effort to accelerale possible
temedial actions for this segment of the canyon bortem. The intermediate and regional
groundwater investipations will be raported under a separate investigation report or reports under
Rections 1V.B.1.b.ii and [Y.B.1.b.1ii of the Consent Order and the asseciated work plans. That
nvestigalian report {o7 tepons) has not yel been compleled.

Other lssues: Tiem #1 in Section 1V.B.1.b.iv doss nol specify that the monitoring wells from
which samples are to be colleeted are located in Los Alamos Canyon. For clorificerion, the
Deparitmert is adding the words “Lox Alamos™ o Section [V.B. h.iv, irem #1,

FP. Water Canvon/Cafion de Valle Walershed {Sect|on 1V.E.3}

138, Comment: One commentsr wants o know if the investigation report for the Water
Canyon/Cafion de Valle watershed required under Scction IV.B. 3 by includes investigation for
Potrillo, Fence, Ancho, Chaquehui, and Indio Canyons. (Commenrter #13),

Responac; The investigation report for Pomllo and Fencs Canyens is dus Augast 31, 2011; the
investipation repott for Ancho, Chaquehuoi, 2nd ndio Canyons is due February 28, 2011,
Although all of the canyons are included in one work plan, the work will be completed and
teported in the separate investigation reports,

QQ. Fajwrito Canyon Watershed (Section IV.E.4)

139. Comment: One commenter 5ugests rewonding item #2 in Section 1¥.B.4.b.iv to read,
*Any additional regional agquifer wells specificd in the approved work plan shall zls0 be
insralied.” (Commenter #16).

Response: This chatige is not necessary. Under Section 111.M.1 of the Consent Onder, any
addition to or change in the requirements of the Consent Order that the Depanment appreves in a
wark plan become applicable and enforeeable.

RR. Techmical Ares [mvesfigations (Section IV.C)

140, Comment: Omc commenter asks if radionuclide data will b provided analogous to
hazardens eonstityent dats wader Section 1V_C. (Commemler #1)
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Respenye: As explained above in maponse o Comment Mo, 26, the Copginl Order does tit
cover mdiotiuclide copamination. Mevertheless, DOE has committed to collect radionoclide
manitoring dsta and to repeort guch dota to the Department together with ather monitoring data ag
part of the documents cequirad under the Consent Order.

141. Commenat: Omne commenter belicyes the requirements to remove wasie from pits of the
south side of DP Road, a large arca on the north side of Pajanite Road, and at TA-54 should be
omittcd from the Consemt Order. (Cornmentar #5),

Response: Thers are no o prier specific requirements under Section 1V.C, or elsewhere in the
Consent Onder, to excavate any waste from these or any other sites at LANL. Remedial
altcrnatives have not been proposed, evaluated, or sclected. [f and when the Respondents
propoae, or the Deparfment raguires, sxcavation or any other remedy for a MDA at TA-54 or
elsewhere, the public will be given the opporunity for 2 heaning on the remedy selection, as
explained above in response 10 Conment No., 77.

142, Commeat: Ome commenter belizves TA-49 should be a high priority and clean up should
be addressed in the Consent Order. The commenter belicyes technalogy cxists today for lackling
clean up and that long-term moniloring may result in a morg extensive and expensive problem ta
remedy. The commenter also siates that the experience, knowledge, and capabitity to clean up
the site may not be available in the future. (Comrmenter 3 10).

Response: The Depantment will require the Respondenis to gather and evaluate information on
technology to clean up MDA AB shafic at TA-49 a5 part of the cormective measures evaluation
process under Scction ¥[1.D. That process, which will include public participation, has not yot
beer: vompleted for TA-49. The Departmant does not agree that the expencnce, knowledge, or

eapabdlity to clean up the site may somehow be logt during the comeclive mepunes gvaluation

PrOcChs,

143. Comment: Omne commenter notes that a requirement o charactenze fractures at TA-10 s
not included in Section 1V.C.5, unlike the mquirements for other technical areas, and asks if s
is an oversight. (Commenter H14).

Response: The commenter is correct; the omission was an oversight. The Depariment has
inciuded @ requivement to characierize fracrures af TA-10 i Section [V.C.5 c.0ii af the fimafl
Corsent Order,

Other Issoes: In Section [V.C.4.a, Conzolidated Unit 49-001{a)-00 was in two places
mislabeled a5 49-001(2)-99. The Deparmment has vevised Sectlon fV.C 4. a of the final Consent
Order to coreect e referances to Consolidated Linit 49001 fa)-(N).

Other Isanes: In Section IV.C.5.c.iv, the abbreviation “HE™ iz crroncously used mther than 1he
defined temn “Explosive Compounds.™ The Depariment Bos revizsed Secrion I¥.C 5.c.iv of the
final Convent Order to subshitute the defined term “Explosive Compounds ™ for “HE.™
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144. Comment: Onc commenter asks if dionuclide data will be provided analogous 10
hazardous conatituent data under Sections ¥V and V1. {(Commenter #1).

Response: As enplained above in regponss to Camment No. 26, the Consent Crder docs not
cover radionuciide contamination. Nevertheless, DOE has commitied ta collect radionuelide
monitoring datz and to report such data to the Departrnent together with other monitoring data as
part of the documents required under the Consent Order.

145. Comment: Two ciher commenters request tha public participailon be pravided for other
SWMU's and AOC s under Section V. (Commenters #7 and #13).

Response: The Consent Crder provides for public participation in the corrective action process
for all SWMU™s and ACC's, as explained abave in responge to Cotniment No. 77,

TT. Corrective Messures {Section VT

L45. Comment: Onc commenter statea that there are oo specific requircments in the Consent
Order to clean up anything to any specific smdand by apy specific daie, (Commenter #12).
Another commenter states that the Conzent Order falls short of real public protection as it only
outfines work plans, studics, assessments and sampling. (Commenter #17).

Response: ‘The Consent Order contains many specific requirements for cleamp al LANL.
Many specific-cleanup standards — for groundwater and surface water — are required under
Scetion Y111, Many specific cleanup deadlines are required under Section XII. Although the
Consent Order is necessanly not speci fic as to the actual final remedics, Scction VI of the
Consent Order requires clesnup of contamination af the LANL facility. Specifle reguirsments
for cleanup will be identified following site-specific investipation and during the comective
measurcs cvalustion process under Scction VILD, which provides for public participation in the
remedy decisien.

L47. Comment: Cne commenter suggests that "passive attengation”™ for 50 g 100 Vears of
longer is compatible with the Consant Order. (Commienter #12).

Response: All posgable mmedial altermatives may be cvaluated in & corestive measucs
evaluation, insleding natwral attenuation as sland 2kone mnediation or as parl of B combination
of alternatives. However, passive attenuation would be evaluated in comparison with other more
aggressive remedial altematives. Altematives that clean up gronndwater mare quickly, and
therzfore reduce risk to lnman health and the snvironment {greundwater is pant of the
environment), would be prefermed.

UU. Interim Measures (Section VILE)
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148. Commeni: One commenter requests that Section ¥I1.B.5 specify a maximmem response

time for a written Department responss to the Respondents” proposal for emergency interim
measurcs. [Commenter #8).

Response: The Department agrees with this comment. The Deparimeent kar changed Seclion
FILB. 5 af the final Consert Order to allow the Departmert ihree business days to respond lo the
Respondenis " proposal for emergency inferim megsures,

149. Comment: Another commenter is concemned thal the Respondents are regquired to obtain
advance approval 10 implernent cmergency interim measwres and chat the Respondents arc not
allowed to take preventstive actions unless the Department approwves fhem.  The eommenter
sugpects incleding language that allows Bespondents to take immediate actions to contral or
contain contamination when it is dug to Forees of nature or tan-made accidents. [Commenter
#16).

Response: Scction VILB. 5 allows the Respondents to implement emergency interim measurcs
withoul prior approval fiom the Department “if cimeumsemces ariss resulting in an immediage
thraat to human haalth of the environment sueh hat initiation of etnerpetey inferim Mweasures are
recesgRry prios to obtaining written appraval™ The Respondents must ootify the Department
within one day of taking such action.

VV. Corrective Memnres Evalyation {Section VILIH

158, Comment: One commenter asserts thac the Consent Order presupposcs “a class of
remedies” for MDA H, which docs not include waste tomoval. The commenter beligves that, if
weste removal is the chosen remediation, the schedule doss not allow time to implement it
{Commenter #12).

Response: The Consert Order does not presuppose any remedies. The commenter is comect
that certain more catensive remedial actions might not be possible within the agreed schedule.
However, as provided in Section 111.2.2 of the Consent Order, the Responrdents may request, and
" the Department miey approve, an extengion to any deadline for pood cause. The Department has
nepoliated a fairly tpht schedule in the Consen Order because it is penerally much casier to
cxbend dradlines than to shotten them. The Department rocognizes, and expects, that sxtefsions
to the schedulo will be neceszary during implementation of the Consent Order. Howewver, such
cxbengions must be fior pood cause, and must be appraved by e Departinent. [F the selecied
remedy will necessarily require more time to implament than is provided in the schedule in
Section XL, the Department would certainly congider that 1o be good cause for an extension,

The Department is curently cvaluating the Comreciive Measures Stody (CM3) that the
Respondents prepared for MDA H, in accordance with Section [V.C.1.d of the Order, The TMS
contains an analysis of emediel altermatives, one of which includes removs] of waste, The
Departmeryt has tot yet selected a rernedy for MDA H. Before a final decision is made on
remedy selection, the public will have an opparmunity to participate in the decizion, as explained
above in response b Comment No. 77
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151. Commeal: The commenter azserts that Je factr agency decisions have already been made
regarding the remedy for MDAz &, H, and L, and other sites. {Commenter #12).

Response: The Department has not yet made any decisions reganding final remedics for these
gites. Before a final decision is made on remedy selection, the public will have an opportunily to
participate in the decigion, as explained abowve in regponse to Comment Na. 77

152, Comment: Ancthker commenter sugpesis combining Section Y11L.D.2 with Section X1.F,
which is also ttled Comective Measures Evaluation Report. (Commenter #16).

Responsci Although these seclions have the same title, they are quite different, and belong in
different places in the organization of the Conzent Order. Section VILD.2 provides guida.me on
content of a corrective measures evaluation, while Section X1.F provides the report format in
whmh the cvaluation should be preacnted.

153. Comment: Two commenters suggest that the eost avaluation criterion for remnedy
selegtion include capital, operation, and maintenance epsts now and up to 580 years in the fure,
The commenters belisve that the Respondents should provide a cost comparisen and
uncertaintits analysis for cleaning up new and monitoring into the future. (Commencrs #7 aud
#13).

Response: The cost estimate conducted throngh the CME process for activities such as long-
term menitonng of remedial actions will be considered for monitoning peniods appropnate for
the remedy, which in some cases could exceed 50 years. The CME process will evaluate costs
for remedial alternatives that include, among ather things, complete cleanup in the sharl-term
{such as complete removal} and long-term monitoring aszocisied with other remedial opticns.

154, Comment: Dne commenter believes the text of Secton VILD.A duus nol address the
subject of the zection. {Commenter ¥16).

Respoxye: Bl:c-uusl: the Conscnt Order uses slightly different terminology than does EPA
puidance for cottective aciton under RCRA, Section VI1L.D.6 clarifies that 4 comeciive measutes
evaluations conducted wnder the Consent Ondet is equavalent to a cofteclive measures sudy
under RCRA,

W, Corrective Measures Imﬂmhﬁm [Section VILE}

155, Comnmmnt: Ons commenter belisves there should b a provision far incorpotating all steps
under Commective Measures Implementation into the zchadule of milestones. {Commenter #16).

Response: A schedule including milestones will be aubmitted to the Department in a work plan
for each vorrective measures irnplementation,

156, Comment: A commenter believes the Respemdents should net have sale contre] over the
conbent and implementation of its Community Relations Plat under Seetion VILE 4 because af
their poor history of public responsiveness. {Commentar #17)
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Response: Submiral of a community relations plan is required under the hazardous waste
facility permit for LANL. The commumity relations plan is subject to Department revicw,

157. Comment: Onc commenter wants to add a new section entitled “Community Felatioms™
(111.£) that would require a community relaions plan 1o be subrmited 1o the departiment foe
approval. The plan might include community notifications and vpdates myarding it activitias,
a publie repasitory for reponts and data, public comment oppoarunities, public meetings or
hearings and meetings with local officials. The commenter also supgests madifying Section
YI11L.E.4 to reference the proposed new section. (Commenter #11).

Response: Submitial of 3 comrmmity relations plan is requirad under the hazardoas waste
facility permit for LANL, and LAMN], bas submitted such a plan to the Department. The plan
includes many of the items the commenter suggests. The plan will be subject 1o revision when
the Department renews the pemmit. '

158, Comment: A commenter wants 8 mechanism for public pacticipation in the formofa
public participation plan, similar to one done for Sandia National Laboratories. {Commenter
#13}). Another commenter recommends a comprehensive, “across-the-board” community
rclations plan. {Commenter #18).

Response: Submitial of a community relations plan {s required wnder the hazardous waste
Facility permit for LANL, and LANI. has submitted such a plan to the Depariment. The plan will
be aubject to revizsion when the Department renews the permit.

AX. Accelerated Cleamup Process [Sechion VI1.F}

159. Comment: Two commeniers state thal there should be public participation in the
acrelerated cleanup process under Section VILF, {Commenters #1 and #11). One of the
commentera notzs the possibility that the accelerated cleanup process could be abused.
(Coramernuer #1).

Response: The Department shares the commenter's concern that the accelerated cleanup
process might be abused. To prevent such abuse, Section VILF of the Consent Order limats the
gircaunstances under which scogleratsd cleanipn may b impiamenied to “presumptive remedies
at small-zcale and relatively simple sites where proundwater contaminstion is not a conponent
of the accelerated cleanup, wherz the remedy is considered 1o be the final remedy for the site,
and where the field work will be accomplizhed withim 180 days of the commencement of feld
achivities." Although the Concend Order does not provide for public participation in accelerated
cleaniup actions, the Department would not approve the accelerated I.'-]ﬂII'IJ.p process for sites
baving significant izsucs of interest to the public,

168. Comment: Another commenter suggests ingluding in Section V1 definitions foc
“corrective measures" and “corrective actions™ because Lhey are used interchangeably in Section
VILF. {Comment=r #186).
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Response: In Section VILF of the Conscot Order, the term “accelerated corrective measures™
refers to accclerated cleanup actons that the Department must approve before the Respondents
can begin implementation. The term “accelerated comective action™ refers to accelerated
sheanup actions that the: Respondenls can implement withowt Department approval, atl their own
risk, if the Department has not approved or disapproved a work plan within 20 days from
submigsion of the work plan. Although the Congent Ondey does not provide any Rrther
distinction between these terms, the Department retains the authority to disapprove the work
plan, and to disapprove the completion report, in either case. Dtherwise, the terms “corrective
action” and “comective measures” are used interchangeably throughout the Consent Order to
refer to the full range of investigation and cleanup actions.

161. Comment: The commenter noies thal the Accelerated Cormective Measiures Work Flan
section references Sections [ILM and X1.B while the Accelerated Corrective Action Work Plan
only references Scotion XLB. (Commenter #16).

Response: Because Accelerated Corrective Action Work Plans Jdo not ne2d prior approval
before implementation by the Respondents, not alt of the provisions in Sectiom [[LM apply.

YY. Cleamup and Screening Leveds (Section YII)

1562, Comment: One commenler states that the Consent Order allows the Respendents o clean
up the entire LAMNL facility to smandards besed on industrial use. The commenter statcs that the
Comsent Opder fails to require “specificity™ in the designabion of fulure band wse, The commenbar
states that the Department has “preemprivel y surrsndered™ this issue, and calls it “an egregious
{if mot fataly flaw™ in the Consent Order. ({Cormmmenter #1)

Response: The Department dimigrees with the commenter that the provisions of Section ¥III of
the Consent Ondet, which govetn sereentitg and <leanup levels, are Aawed. Although thess
provisions would, in appropriate circumsiances, allow the Respondents to clean up zoil
confamination to levels consistent with industrial use, the Consent Onder ensures that any such
cleanup will be protective of human health and environmeni.

To bepin with, it is important to recognize that under Section VIILA, ground water
contamination most be abated to WQUC numerical standards or federal Maximum Contaminant
Levels (MCL's), whichever is more stringent, regardless of finure land use. The only exception
wiould be a variance wnder Section VIILE, Likewlse, cleanp of sorface waier contamination
gt mest Stae standads vrder Seclion VIILC, unless a vatianes is granted, Thus, funire land
nse determinations are applicable only 1o cleanup of sqil contamination,

Furthermore, contrary to the commenter’s suppestion, the Respondents woald not be able to
miake a “wholesale™ designation of all LANL property as *“*industrial use’ in perpetuity.” Nor
will the Dicpartment make any assumplion as to future land use. Each contaminated aite at
LANL —each SWML and each ACL — will be subject to an individua] risk assessment and an
ndividuzal designation of fiture land wse (although sirmilanly situsted ites might cocamonally be
combingd for administrative efficiency). Mol all of LANL property is cumemly used, o7 is likely
o be used in the fiture, for industrial use. For example, some of the propery is currently used
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for recreational purpozes. Some of the property abuts residential areas, and might be given an
“exiendad backyard™ land use designation. Properiy proposed for transfer might be designated
for maidential, agricultural, o other future uses. Sixs located on such properly would be cleaned
up o levels consisient with such future land use.

In fact, several Tand uge desighations other than industrial have alrsady been propased for
property on and around the LANL facility, although most of the desipnations so far have been
for property that is either outside the LANL facility or scheduled for ransfzr. On June 25, 2002,
the Depariment approved an extended backyard land use designation for Acid Canyon. Acid
Canyon 1s adjacent to & resideniial arca, oear the high schoel, and several hiking and bicycling
teanls run through it Although Acid Canyon s ansferned o Dos Alamog County many vears
ag, it is nevertheless part of the LANT. cleatnp. [n the April 2004 Investipation Repart for Los
Alamos and Pueblo Canyons, which is currently under Department review, DOE and UC have
proposed a variety of land use designations — construction worker, recreational, extended
backyard, and residential — for vamous sections of the canyons, and none of them are industnal.
Los Alamos end Puchlo Canyome are also adjacent to resideatial arcas. Pert or thiz property, bat
nol all of it, is currendy scheduled for transfer (o the Coupty, DOE and UC have also proposed a
residential nze scenario for SWMU 21013 d)}-99 at TA-21. This property is alzn scheduled for
irarsfer to the County.

The rik acsessment would cover not only rigk to hunsn health based on sxpected fubare land
use, but ecological nisks, as well, At some giles at LANL, ecological risks might prompt more
smingent cleanup levels than the designated human use.

Maoreover, sites thal are eleansd up ta contaminsnt levels based on industrial land use, or similar
uzes, will be subject to land use restrictions, 85 provided in Section MW of the Consent Order,
The land use resirictions can be enforced against the Respondents. Section 1LY contains
provisions, based on<Section 120{h) of CERCLA, that allow the land use resirictions to be
enforced ageinst 5uha_'EquTpmp¢n}rumm If land use were to change contracy to the land usc
restnictions, the Departrient woild have thic authority to scck to stop the inconsisicnt land s, o
to require further cleandp "I Secfith LT of the Congent Crder, the Deparineni rezerves the |
right to Lake further action to require cleanup based on new informiation. Changed land use
would be such new information.

Taking future lind use into consideration i consiztent with the Department™s current peactice in
selecting soil cleanup remedies. The Department’s soil screening guidance, referenced in
Section VIILB, expressly provides for soil cleanup 1o levels corsistent with industrial land use,
Thus, the Depariment has not “preemptively surrendered” anything in Section V111 of the
Conzcnt Order,

Finally, futore land wse degignation for a site will e an clement of emedy selection, and will be
subject to the public hearing, if ong is réquested, on the remedy selection. [fa member of the
public believes that the Department has propossd to approve an immproper fisiune land vse
desigration, that person will have the opporiunity to challenge that proposed designation in a
heanng.
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1563. Comment: Several commenters want the Depaniment to adopl EPA's seteening level of
107 risk from single pollutants in addition to a iotal target risk to individuals of 107°.
(Commentars #1 and #13}.

Response: The Depattment has selecred a tarpet total excess cancer nisk level of 10°* for
establishang ¢leanup levels for regulated substances. Use of a target level for total n=k allows
lewels for individual contarminants to be adjusted te compensate for the number of contaminants
present at a site while ensuring that the overall residual risk has a consistent ::ag from gile to gite.
Alzen, the Smte Water Quality Control Commission (WIQCC) has selected a 107 target risk for its
toxic pollutants list.

164, Comment: Several eammenters belicve the cleanup level for polychloninated biphenyly
{PCB's) of | mg'kg is not sirict enough and should be lowersd to 0.22 mgfkp for seil.
{Commenters #1 and #13).

Remponse: Depanment guidance, Technica! Backgrowsd Document for Developmeri of Soif
Screening Lewvels, referenced in Section VIILB. | of the Consent Ordet, coniaing a defanlt’
cleanup level for PCB™s of | mgfkg for soil. The guidance inchides procedures for calculating an
zltemate cleanup level if the defanlt level is not used.

165. Camment: Those commenters also believe that the sereening level Tor perchlorate in
proundwater should be 1 ppb. {Commenters #1 and #13).

Respooste: The Consent Order applics e scresning level of 4 paris per billion (ppb) for
perchlorate based on current EPA guidance. To date, the Environmental Improvement Board,
the WQICC, or the EPA has not adepted & proundwater standard or maximum contaminant level.
If and when such a standazd is adopted, it will be applicable under the Consent Grder,

166, Commont: One cominetiter wants the Department o explain b 1t will enstre Bt ie wil
stringently review requests for vananess from oleangp levels, (Commenter §1).

"Respomse: To obiain 2 variance from groundwater cizanup standards exreblished by the WOCC,

Section VIILE of the Consenl Order provides that the Respondents must follow the process
specified in the WU regulations, 20.6.2 WMAC, To obiain a variance from any other
standard, Section VULE provides that the Respondents must demonstrate to the Department that
achieving the siamdards would be impracticable,

167. Comment: Secvenil cornmenters state that there should be 2 provision for public comment
an requests for a varance under Section VIILE, {(Commenter #1, #11, and #13). One of the
cominenters states that there must be a public process associated with any request for a variance
nat invelyving a WCC standard. {Cotnmenter #13).

Regponse: Sitc-specific clearmp standards, including variances from regulatory standards, will
be aelected as part of the comeotive measures evaluation process under Section VILE. This
procass includes public panicipation, as explained above in esponse to Cormment No. 77,
Maorsover, the WDOC repulations speci Py a4 process, which includes public patticipation, for any
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variance from a WCC standard; under Section ¥LUIE of the Consent Order, the Respondents
must follow this process for any vanance from a WQCT standard,

169, Comment: One commenter Tecommends that a collective dose target risk for mdioactive
and non-radiosctive pollvtants b established. (Commaonter #13).

Respomse: As explained above io response to Comment No. 26, the Cansent Order does not
cower radionuclide contamination. Neverthelzss, DOE has commitiad o collect radionuclide
monitoring data and to report such data to the Department together with other monitcring data as
part of the documents required under the Consent Order. The Diepartment cxpresaly reserves the
right, in Seclion M.T of the Order, to bring a separale sction Lo reguire mositaring, repotting, or
cleanup of radicnoclide contaminalion,

169, Comment: One commenter recommends that the most resirichive use scenario for all
subztances under myicw bo added to the Consent Order. The commenter recommernds
developing cleanup valucs for the agricultural scenanio for non-redicactive pollutams.
(Commentsr #13).

Respomse: Under the Consent Order, cleanup levels will be developed for individual sites,
taking imic consideralion amicipated future land use. Cleanup leyels for vanous types of
agricutmral land use will be developed a5 necessary on 3 site-specific basis.

1M. Comment: Onc commenter requests clanfication on why the second paragraph of Section
VIII 15 included, because it i3 repetitive of Sections VI A.1.2 and V1ILB.1.b, (Commenter #8).

Respomse: While the second paragraph of Seetion V1L, and Sections VLA, L2 and VIT.B.Lb
of the Consent Order discuss screening levels for perchlorate and are somewhat repetitive, they
are oot entirely 20. -Fhe second paragraph of Section V111 provides that the Respondents will
comply with any perchilorate standards set by the Mew Mexico Environmental [mprovement
Board, the WO, or EPA; the pilicr sections do not. Scctions VIILA1.a and VIILBE. LD
pravide greater defail on application of the perchilomee sereening levels.” '

171. Comment: The commenter azks for clarification why screening levels for seil and
proundwater exist whils a discussion of screening levels for surface water perchlorate docs not.
{Commentsr #8). _

Response: Surface water requirements are coitained in & Fedem! Facility Compliance
Agreement between EFA and DOE.

172. Comment: One commenter wants the Department to continually epdate information about
the nisk frorn radioacive and non-radioactive potlutams. (Commenter #1 1),

Response; The Department will apply up to duts information and standacds in conducling risk
aszessments. The Department posis current and updated risk assezement procedures on iis
website,
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173, Cemnaent: A commentsr siates that the clause requiring the Respondents to determine the
nature and extent of perchlorate groundwater contamination is “subjective and out of place™ in
Section YIILA. 1.2, (Commenter #8).

Respomse; The {5508 of perchlomate cottamination at LANL has been 2 confmoversial one, 25
demonsirated by the comments that DOE and UC submitied on the Department’s original draft
unilalerzl arder of May 2, 2002, This clause in Sectidn VIILA_T.2 clarifieg thal the Respondents
must investigate perchlorate contammation at the LANL facility, based on the specified
screening levels, notwithstanding thet no WQHCC standard or federal maximum contaminant
level currently exists for perchlorate. The requirement is not “subjective.”

174, Comment: A commenter wants clarification why the Consent Order reqmr&s ::ﬂmpansnn
to 107 ﬂt:rl:tmng lovels for non-carcinogenic compounds and companson to 10 sereening levels
for carcinogenic compounds. The commuénter states the levels should be equivalent.
(Commenber #14).

Response: A comparison to 1067 screening levels is only used when there is ne lexicological
information available for the carcinogen. In all other instances, the Department compares
contaminants to the 307° screening levels for carcinouenic substances and sereening levels
soffesponding 19 & hazard index of 1 for non-carcinggenic substancds,

175. Commeat: A commenter requests 3 definidon for the term “impracticability.™
(Commenter #13).

Response: EPA guidance defines technical impracticability as “a simation where achieving
g;ruundwater cleanup levels agzociated with final cleanup goals i not practicable from an
CREnCEIng perepective.” The temm "::nglm:nng pérspechve” refere to factom 5uch os
feasibility, reliability, scale or magnitade that it was nct pechnically practicable, The third
parsgraph of Section VIILE of the Consent Order dezcribes some of the factors that the
Department may consider in determining impracticability.

- ZZ. Investipation and Sampling Methods and Froredmres (Section [X) -

176 Commremi: Two commentars note that Section IX does not include provisiens for
managing and nobifying the Department of changes in investigalion and sampling procedures
during ficld activitics. The commenters suggest providing language to distinguish bebwesn what
changes cat be rported it invesgation reports and what changss constiluee a glop in hield work
and possible work plan revision, (Commeniers #16 and £18).

Response: Section DLB.2 b of the Consent Order provides requirements on notifying the
Department and receiving approval from the Department of chanpes encountered during drilling
and soil, rock, and sediment sampling. Section X1.C.7 provides requirernenis for reporting any
and all altersd work in the investi gation report.
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177, Comment: One of the cotnmenter recommends addmg a list priomitizing the Depsitment’s
mveetigation iecimiques or methodologies to help Respondents develop work plans that are more
immediately acceptable to the Department. (Commenter #18),

Response: The Department does pak beliewe such a list woukd be ussful becavse techniques amnd
methodologies are dependent on specific sitz conditions (e.g., drilling into weathered tuff or
competent bedrock), conlaminants (e.g., metals or hydrocarbons), and investigation objectives
(e.g., detrrmining contaminant source or determining extent of contamination), among other
things. Tn addition, tew technigques and methedologics may be imreduced or old ones may
change. The Departrnent will select and approve of investigation (echniques and methodologies
on & site by sile basis,

178. Comment: Another commenter states that THOE shoatd be required to provide data on
radinactive constituents under Secton X {(Cornrnenter #£1),

Response: As explained above in regponse to Comment Wo_ 26, the Consent Onder does not
cover radionuclide contamination. Nevertheless, DOE has cornmitted to collect radiomuclide
rmonttoning data and to report such data to the Deparmment together with other monitorning data as
part of the docwments required under the Consent Order.

17. Comment: Another commenter points out the redundancy between Section [X.B.2.h.ii and
Scction IN.B.2 j regarding the discussion of split bamrel sampling using brass sleaves.
{Cormumenier #8), :

Rﬂpnnu: Section [X.B.2 b.ii discusszes soil and reck eample eollestion procadures. Section
IX.B.2,j discusscs sample bandling procedures. Although the processes overlap, they arc
distinet,

180, Comment: Thegommenter points out a redundancy between Section X B.2 biv and
Section IX.B.5. (Chnuncnt:rﬁ#_ﬁf].'

Response: S-m:tiu;l [X.B.2. by covers management of drill cuttings invostigation demyed waste,
and does not cover disposal of such waste, Section IX.B.5 covers management of investipation
derived waste generally, including aceumulatian and dispozal.

181. Comment: Anotber commenter notes that Section 1X.B.2.d sccma to requaire the
Respondents to submit satnples that appear to be uncontaminated. The commenter suggests that
the Department docs not intend such a mquirement (Commenter #14}.

Response: In some cases demonsirsting the absenee of contaminanis is appropriaie, In opder for
the Respondents to show that the exient of contamination hag been determined, a sample from
the bottom of a borcheols or cacavation that reveals no or litte contamination must be coliected.

15L Comment: The commentet believes that ficld duplicates of soil, rock, and sediment
samples eollactad under Section IX,B.2.¢ should not be ident fied ag duplicates to the analytical
laboratory. {Commenter #14).
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Respotse: The Cepartent zgroes wilh the comment.  [dertification of ficld duplicate samples
shoubd wat bt provided to the laboratory conducting the analysis,

183, Cemment: One cominenler does not believe that putging the wells as described {n Section
[X.B.2.i.i will ensure that water zamples will be representative of formation water because of the
pagsible influence of bentonite clays and organic polymers in the well construction material.
{Cammenrer #5),

Response: The Consenit Order mqmrts that proper development occur before well purging and
sampling.

184, Enmmt: A commenter believes the purge pump assemblics should b2 fitted with a
check valve that prevenils wakst it the pipe from flowing hack into the well, (Cotementer #14).

Response: The Depantment agrees with the commen, but does not believe it is necessary to
inelude such a requirement in the Consent Order.

184, Comment! The commenter believes that samples to be atalyzed for volatile constituents
should be collected using a low-flow technigue. {Commenter #H}

Response; The Department allows certain “low-flow" sampling tc::hmqucs rovided such
samples are eallected properly. Low-flow sampling techniques can cause underreparting of
comtamination if not eollectad properly.

186. Comwnent; The commenber believes that ficld duplicetes of groendwater zamples collectsd
under Sectiot IX,B.2.11v hould not be idantified ag duplicates to the snalytical laboratory.,
{Comunenter #143.

Rexzponse: The Department agrees with the comment. [dentification of field duplicate samplas
should not b provided to the Jaburﬂnq' cotwducting the analysia.

187, Comment: A commenterdoes not understand why WMED specifies a 10,6 ¢V PID in
Section [X.B.2.d, but an 11.7 &V valwes in Section [X.B.2.g. {Commenter #8),

Response: The requirerment in Section DCB.2.d refers 1o hepdspace measursments for sail or
rock samples. A less sengitive lamp should be used in this application 1o avoid fouling of the
lamp, which could resull in wireliabie resnlts.

188. Comment: The commenter wams clanfication on the numerical critenia of 208 for
laboratory confirmation of A-ray fluorcscence (XRF) field screening results, (Commenter #%).

Response: Twent}r percent confimmation is a commonly used frequency for mnt'mu.ng XRF
figld screening results.
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189, Comment: The commenter ctates that field duplicate collection at a rate of 10 percent
required in Section DB .2 e is redundant with Section DLC 5b, [Commenter #8).

Rezpomse: Section DLP of the Comzent Order addresses field methods and procedurcs. Section
[N addresaes laboratory procedures.

1), Comment: The commenter suggests referencing the newer version of EPA methed TD-14
(TO-14A} in Section [X.B.2.g (Commentar #8).

Response: The Department agrees with this comment. The Depariment hos revised Section .
8.2 g of the final Comrsent Lrder 1o reference Method TO-135, and any updated methods.

191. Comment: The commenter wents clarifications as to why silicon/bromide are mentioned
tegether in the table in Section LX.B_2.i. (Commenter #8).

Respomse; These pammeters silicon and bromide should not be lisied together. The Departmenr
has revised the abie in Section IX B.2.0 of the final Consent Order to separate the fwg
PAFIHEIEYS,

191, Comment: A commenter suggests that the daily field reeord described in Section IX.B.G.a
shonld include a deseription of any ¢comdition that may affect the validity af mnplt analyses.
{Commenter #14). ,

Response: Section [X.B.6.2 of the Conzent Order requires the Respondents to record all
obsorvations and ficld procedurcs. These tems would include any conditions thal might affect
data quality.

193. Comment: Two.commenters believe that Section DX C does not make. clear a distinction
between method detection limits and reporting limits. {Commenters #% and #29). Ont of these
commeniers wants the Consenl Oder to include definltions of ** “quantitabion limits, ™ “medmd
reporting limits,” and deiection levels™ in Section CC. (Commenter #9).

Response: Method detection limits are defined in 5W-E46 (cited in full in response to Comment
No. 0By, They ane the levels at which the analytical method is capable of detecting specific
analyies. Cnrantitation limits afe the Jevels ol which the analytical method is capable of
guantifying the analytes. Repocting limits see the Tevels at which the laboratory reparts
detections, which are usually zet by the laboratory.

1%4. Comment: Oneof the commenter expresses coafusion at the use of the terms “defection
limits" and “reporting limits” in Section 1X.C.1.d, and the terms “method reporting limits™ and
“rvethiod detection Umits” in Section [X.C.3.c of the Consent Order (Commenter £#9). '

Response: The commenter is corpect in that the term “detection litwits™ ralber than "reporting
limits" should have been used in Section 1X.C.1.d, item #3. In Section IX.C.A.c, however, the
term “reporling limits” is comecily used. That section provides that laboratory reporting limits
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shouid be e at the kowest level practical. The Depariment Is revising item 3 in Seciion INC 1 .d
of the fing! Consert Grder o substiule “detection limbis " far "reporting limix "

195. Comment: A commenter beligves that the Respondents should be required, in Section
1X.C, to submit to the Cepartment for approval a ooe-time list of analytes and analytical
methods, and then to note deviations from that list in individual investigation work plans,
{Commenter #5).

. Respomse: The Department does not believe that a penerally applicable list of analytes and

analytical methods is appropriate béciuse the analytes are site-specific and may vary slightly
ffom laboratory to laboratony, and the metheds mey be improved over ime.

19%6. Comment: One commenter believes the second and third sentences in the first paragraph
of Beciion X.C are redundant. (Commemtzt #8).

Hesponee: The Department agrees with this commwent. Fhe Deparimenl kos reviced Secbion
IX.C of the final Consent Orvder to combine the second and third sentences of the fivst paragraph.

197, Comment: Two commentets want to know why the Department is requicing the
Respondents to use radiogeni: National Institite of Standards and Technolopy (NIST] raceabls
source standards in Section I C.le. The commenters suggest that NIST traceable standards
shomld be usad for all anaivtes. (Commenierz #8 amd #9).

Responat: The NIST fraceable source standards ang wseful only for radionuclides, and the
Caonsent Order does not address radionuclides. Therefore, rhe Deparisment hay revised Seciion
LX.C L e in-the final Consent Ovder 1o reprove iite vequirement ia wse NIST radiogenic raceable
Fource standards,

19E. Comment: Anather commenter believes that “the auditing and quality assurance that Jare]
required for safety, area operations, and quality azsurance ate not being follawed ™ The
commenter states that currently there 15 ne way for LANL to cffectively andit, give safety
AsguTanCes, m:l FSpHAT publlc wealth risks. {{:mnmemm‘ 17

Eﬂpunw T‘he Consenl Order does not cover safety or operational issnes, unless the:,r pertain to

 comective action. The Consent Order addresses quality assurance with specific reqoirements

regparding data stbmittal, data, collection, Jaberatory nethods and meports, and sample aubmittals.

1M, Comment: A commenter suggesic replocing “hiph quality samples™ with “representative
zamples™ in the first sentence of Bection X.B because a contaminated sample is not considersd
high quality. (Commenter #14).

Response: The words “high quality” in Section X.B refer te the quality of the szuple, not the
quality of the water. 1 means the sample is representative, meets quality assurance and quality
control standards, and is readily comparable to other samples, as is neceszary for decision-
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making purposes. The term has a broader meaning than merely “representative.” The
Department does not believe that the term "hiph quality sample”™ will be confused with water
quality in this contzxt.

200, Comment: Onc commenter suggests that the Depariment requirs the Respondents, in
Bection X.C.3, to tnvesligate the composition of pre-fabricaicd sampling pystems to ensurs they
will not leach or soth contaminants. (Commenier #14).

Response: Section X.C.1 of the Consent Order addresses this issue. It provides that well
construction materials must be sclected to ensure that foreign constituents will not be introduced
and contminants will not e mmoved.

I01. Comment: Another commenter states that the Consent Order docs not includes a schedule
for abandonment of impropery installed wells. (Commenter #1 7).

Response: General well abandonment procedurss are outlined in Section X.D. Thesze general
provigions fllow EP4 and New Mexico guidance for proper well abandonrment. The pooeess
and scheduale for well abandonment will vary baged on epecific conditions and the progress of the
imvestigation of the ranyons and aggrepate areas.

102, Comment: One commenter suggests that the well drilling and construction logs under
Section X.E include a dascription of any condilion that may affect the validity of sample
analysas. {Commenter #14),

Response: Data quni'ltj.f‘cunucms are required to be addressed in invesigation mpm‘ls under
Sechion X1,

BBER. Rirpo gﬁu’iumnﬂ (Section XID ———

rerey —_— . [

=, i

283, Commrnt: Di'r: cnmml:ntnr stafr.:a- that ]}DE should be required o pmwdl: data on
redinactive mnstlt-mmm&mm #1).

————— . [

Response: As cxplaincd above in resporse to Comment Ne. 28, the Consent Order docs not
cover radioruclide Sontamination. Wevertheless, DOE has commitied to coliect radiomuclide

" manitaring data ang, i0_report such dat to the Department together with other. monloring data a8 '

part of the documents-tegquited tnder the Consent Order. s

184, Comment: T“;U'EEITEIEIEI‘E want 1o add a new section (XLG) requiring the Respondents
to develop and maintain 2 Geographic Information System (GIS) database with all investigation,
menitoring, and remediation data available to the Departrment and the public. (Commenters #11
and ¥1%5).

Response: The Departmetit and the Respondentz arc developing 8 GIS system. Information
from the system will be available to the public. Develapment af that system is not pan of the
Consent Order, however. '

-
b LN
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205, Comment: Another commenter belicves that the Eespondents should have the option to
present suerface water general chemistry parsineters as iSocimeentration Sonbours on rmaps m
Seglion X1LC SR (Commenter #8).

Response: The Department does not believe that isoconcentration maps are a usefil
prezentation of surface waler data and should not be substifuted for data tables.

206, Comment: The commenter lilkewise belicyes that the Respondents should have the opten
o present surface water coftaminant concntrations a3 iAeonceniration contours on maps in
Section X1.C.91 {Commentar #8).

Response: The Department does ot believe that isoconcentraiion maps are 2 useful
presentation of surface water dals and should nat be substimted for dain tables.

107. Comnent: Anoher cormenter requests clar fication on whether the Responudents are
required to report all analytical resulis in the form of tables in the investigation reports, 1f the
Respondents are required 1o report esults electronically, the Department should requize the
Respondents to make the results readily available to the public. (Commenter #14).

Response: As described in Section X1.C.14.d of the Consent Order, the Respondents are
required te submit all analytical data, in the form of the laboratory final analytizal reporis, as an
appendix o each itvestigation repott. Clider Section X1C. 1 2, the sumimeary tables withity the
investigation reports will only include data showing analytes detected above method delection
limits and data quality exceptions that could potentially mask detections.

Under the hazardows waste facibity permil for LANL, Modole VIII {Scetion Q, Task 111.10), the
Panmitbess Wust maintain gt information repesitory and a public reading ropm, located in Los
Alamns. This requiremsnt applies by data the Respondents subimil po the Department under the
Consent Order. Moreover, all data that the Respondenis subrnit to the Department under the
Consent Order are available to the public at the Depanment’s Hazardous Waste Bureau offices,
2905 Rodeo Park Drive Esst, Building 1, in Sank Fe, duting nommal busingss hours and upon
advance notice. Section XLA of the Consent Order requires the Respondents (o submit all work
plans and reports elactronically, Section X1.C.14.d of the Conzent Order requires the
Reapondents to submit the data cléstonically, The Depariment is working to develop the
sapacity o place all such date an its webisite,

20B. Comment: The commenter requesis that the Respondents be required to repart the resolis
of all rejectzd data as well as the all the detections that fall between the method detection limit
and the reporting limit (f values}. The requirement should also include reporting requirements
for historical invesiigations, (Commentss #14).

Response: Linder Section Xi, the Respondents must provids copies af the analvtical repons
from the laboratory, which will include all rejectad data. Under Sections XLC 12, XLDLLL,
XILE.10 and XLF.14 of the Consent Order, the reports ranst inclinde all analytical data, including
data on detections that are between the method detection limit and the method quantitation limit
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{“I" valves). The Conzent Order does not réqnin: gimilar reporting requiremnents for historical
daka, as an enormous volume of data has been collected, not all of which is good-quatity.

209, Comment: A commember requests hat the nisk assessment reped under Secdon X1LE 5B
include the ¢orent standards to which the gampling resulto ane compated (e.g , MCLs, WOCC,
etc. ). [Commenter #13)

Response: The Consent Order requires the Respondents to include current regulatory clednup
atandards for comparizon. Section X.E.5.b requires the nsk assessment report to reference dala
summary @bles in previous reports. Sechons X1H.11 (for investigation work plans if previous
imvestigations have been conducted), X1.C 12 (for investigation reparnts), and X1.1.8 (for
monitoring repans) require the Respondents to include regulatory criteria in data summary
tables.

CCC. Compliance Schedule Tablex Hom X1

210. Comment: Qne coimmenter stares that the deadlines in the Consent Onder are not fixed,
but can slide as needed. (Commenter #13).

Reyponse; The commenter i5 comeet that the deadlines in Section XII of the Consent Chdesr can
be nodified  However, such modification must be in accordance with Section [ILJ.2 of the
Consent Drder, which provides that any extension of the deadlines must be for good cause, and

must be approved by the Depaniment.

111. Comment; The commentes states that some of the deadlines in the Consent Order appear
to be incompatible with the removal of waste. [Commenter #12).

Response: The commenter is comect that certain deadlines in the schedules in Section X1I of the
Consent Onder would be incompatinle with a remady invelning waste removal. However, as
provided it Seclion TIMT.J.2 of the Consent Qrder, the Respondents may request, and the
Drepartment may approve, an extension to any deadline for pood cause. The Departrnent has
negotiated a fairly tight achedule n the Conaent Order becanse it is generzlly much casier 10
extend deadlines than to shorten them. The Departrnent recognizes, end cxpects, that catensions
ta the sehedule will be tnecessary m e impiementation of the Under. The Depansment would
consider selection of a remedy invelving removal of waste ta be good cause for extending a
deadlinz,

11k, Comment: Ume commenter belivves the spring discharge along the Eio Grande under
Section X1, Table X11-5, should be sampled and eatimated quarterly instead of annwally. After
stveral yoam of quarterdy monitonng, the Department could then determine to contimee quartery
anitoring or eample more or less frequently. (Commenter #14).

Response: The Department will approve the frequency of spring sampling in the Interim
Facility-wide Groundwater Monitonog Plan and subscquent long-termn monitonog plans, The
gampling fraquency may be changed in those plans _
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213, Camment: Anather commenter notes there are B9 documents 10 be reviewed in Table X11-
2 but there are only 88 on Table XI[-3. (Commenter #2).

Response: The commenter is conreet. The Departmeni kas revised Table XTE 1 in the finol
Corsend Chrder, adding the Investivarion Work Flan for the Caoiton de Valle Agorepare Area, to
P! the errgr.

214, Comment: Another commenter wanis Lo modify the Remedy Completion Report due date
for MDA B in Table X1-1 from 2011 i 2007 because transfer of the property may occur in the
meat future, (Commenter #15).

Response: The schedule for cleanup of sitez ar LANL. was developed to prioritize cleanup of
sites that poae a greater rizk 1o human health and the environment, and to achieve final cleanup
a8 quickly as prastical, within the tesoumce capabilities of the Department and the Respondents.

215, Comment: Dne cornmester recommends that the Department inclode a mble summanizing
its target review completion dales for each activity specified m Sections 1V and X1i of the
Consent Order. (Commenter #18). :

Responag: The noties datey in Tabies X11-2 and XJ1-3 reflect the Depattment's anticipatad
revigw limes and the Respondents’ anticipated response times, The Depanment does not believe
thut ancther table is neccessary o reley this informaton.

216, Comment: Another commenter states that although there are tables identifying deliverable
schedules, there are no provisions on whose authority cleanup will Be ordered. {Cammenter
#17),

Response: The Depaitment has issved the Consent Order pursuant ti its awthority under thes
HWA and the SWA. The Department has the authority to implement and enforce these statutes,

PDD. Miscellaneras Issues

217. Comment: Two commeniters exprees concem wheiber the Department has adequate
resources to review the many reports that LANL subsmits, and to de 50 adequately and timely.
{Commenters 2 and #18). One of the commenter asks what resources the Department is willing
10 commik to impleroenting the Consént Order. {Commenter #2),

Response; The Depatment eoognizes that il will need to approve a great many Jelivenable
documents under the Consent Order. However, the Bepartment believes the schedule in the
Conzent Order is a realiztic one. The Department iz commitied to reviewing the deliverable
documcnts on schedule, which is essential if the Consent Order is bo succeed. Howeyer, if the
Cx:pariment i5 ocresionally unable 1o evicew documents on-schedule, as the commenter notes,
there are provisions in II1M 2 allowing for extensioms of time.
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The Department receives an annual appropriatian from the Sate Legislamre 1o administer New
Mexico’s hazargdous wasie program. The resources io implement the Congent Order are a part of

X18. Comment: Ome commentar states that as a result of not including CERCL A authorily in
the Conpent Order, there is no means 1o “open the door™ to queshiomng the past caleulations or

hazardous raoking systcmn that were part of the consideration for Superfund dessi prabion.
(Commenter #17).

Response: The LANL facility is not on the National Pnonties List wnder CERCLA. [t was oot
rankcd under the hazard ranking systemn, and has no “Superfund designation."

Further, a3 cxplained above in responss bo Comment Noo 26, CERCLA i3 implemented
exclusively by the federal povernment, primanly EPA, as well as other federal apencies. The
State is without actherity to inclode CERCLA cleanup requirements in this Consent Order.

119, Comment: Onc commenter wants public patticipation regarding the Eespondents™ hislery
aof complianes with the Consent Ownder.  {Covmthenter #13)

Respowse: The Department's decisions on addressing the BRespondents’ compliance, o non-

compliance, with the Consent Order will be 2 matter of the Deparment’s enforcernent discretion.

The Department does not beliove public participation in such decisions 15 appropriate. Nor is the
Departaent aware of any pregedent for public participation in such decisions,

New Mexica Emvironmard Dapartment Resporse fao Peblic Commmis
Bropreried LANL Qrdar on Carsent

Febroory 18, 2005
Feage &if



Attachmaent

Index of Commients Racedved through October 1, 2004 om the

_Lns Adames Mational Laboratery {LANL) Draflt Consent Order

Umigue Date of Comment Commenter/Associntion
Comarwnter
Mo
] Ootaber 1, 2004 Tay Coghlan, Nuslear Wateh of New Mexiea
2 Septermnber 29, 2004 | J. Swenson, Citizen
3 September &, 2004 | Elaine Giovando, Citizen
4 Reptember 27, 2004 | Peler T. Barrarsuly, Citizen
5 Qcteker |, 2004 Astrid Webster, Citizen
3 Seplember 2, 2004 | Carl Buckland, Citizen
7 October 1, 2004 Kimi Green, Citizen
£ Sepizmbet 30, 2004 | Donivan Porerfield, Citizen
9 Seplember 24, 2004 | Darothy Hoard, Citizen
10 September 15, 2004 | Bob Yillarreal, Citizen
11 Sepiember 22, 2004 | 1.D. Campbell IDC Consultants, Inc.
12 Sepiember 23, 2004 | Grep Mello, Loz Alamos Study Graup
13 October 1, 2004 Jom Arends, Concemed Crtizens for Nuclear Safety and
14 Seprember 23, 2004 | George Ricr, Citizen
15 October 1, 2004 Donna Dreska, Los Alamos County
16 Scpiember 28, 2004 | Chnstopher Timm, PECOS Management Services, Ing.
17 Scptember 18, 2004 | Elaine Cimino, Citizens for Environmental Safeguards
18 September 30, 2004 | Timothy A. DeLong, Northemn New Mexice Citizens'
Advisory Board
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