SETTLEMENT AGREEMENT
AMONG
THE NEW MEXICO ENVIRONMENT DEFARTMENT,
THE UNITED STATES DEPARTMENT OF ENERGY,
THE UNIVERSITY OF CALIFORNIA,
CONCERNED CITIZENS FOR NUCLEAR SAFETY,
NUCLEAR WATCH OF NEW MEXICO,
PEACE ACTION NEW MEXICO,
LORETTO COMMUNITY, TEWA WOMEN UNITED,
EMBUDO VALLEY ENVIRONMENTAL MONITORING GROUT,
AND

NEW MEXICO ENVIRONMENTAL LAW CENTER

This Settlement Agreement (“Agreement™) is entered by and smong the New Mexico
Emvironment Department ("NMED"); the United States Department of Energy (“DOE™) and the
University of Califomia (“University™) (collectively referred 1o s “Applicants™); and Concermned
Cltizenn for Nuclear Safery, Nuclear Watch of Wew Mexico, Lorctto Commumity, Peace Action
New Mexico, Tewn Women United, Embudo Valley Environmental Monitoring Group, and New
Mexico Environmental Law Cemter (collectively referred 10 ns “Intercsted Parties™), for the
purpose of resolving specific dispuies conceming the propased Air Quality Permit o, 2195-N,
feeued by the New Mexico Environment Department Air Quality Bureau for the Chemistry and
Metallurgy Research Replacement Building (“CMRR™) Project at Los Alamos Natbonal
Laboratory (“LANL").

DECLARATIONS

Wherens, the Applicants applied for a New Source Review (NSR) Adr Quality Permil pursuani
1o 20.2.72.200 NMAC on March |, 2005 for the construction of the CMRR Project;

Whereas, aflier application review and requests for additional information, NMEID issued drafl
NSR Alr Quality Permit Na, 2195-N 1o the Applicants on June 10, 2005;

Whereas, pursuant to 20.2.72.206 NMAC, NMED issued a public notice and notified the
Interested Parties ihat the pending application and draft permit were available for review and
comment by the general public;

Whereas, the Inerested Parties and the Applicants provided written comments and stated
specifie ohjections to NMED pertaining to the dmft NSR Atr Quality Permit No. 2195-N and
NMED proposed 1o hold o hearing on the drafl permit;
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Whereas, the Partics to this Agreement have met to discuss the draft NSR Adr Quality Permit
Mo, 2194:N and objections 10 the drafi permit. and negotialed resolution of those ohjections in

good Faith;

Now therefore, in consideration of the foregoing declarations and the following terms,
conditions, and covenants to be kept, honored, and performed by NMED, the Applicunts, and the
Interested Partics, each of them agrees aa follows:

L. AUTHORITY AND SETTLEMENT TERMS
A AUTHORITY

L The Parties. NMED is an executive agency of the State of New Mexico ("State™). DOE
is an executive ageney of the United States. The University is a contractor of DOE and operator
of LANL. The Interested Parties arc citizen groups and non-profit argmniztions with the
authority to enter into legally binding agreements.

v X The Facility, The proposed CMBR Project is planned w be constructed at Technical
Area 55 within LANL boundaries and on DOE land. The proposed CMRR Project will replace
the existing Chemistry and Metallurgy Research Building at LANL. Pursuant to 20.2,72.200
NMAC, the Applicants are required 10 obtain an NSR air quality permit from NMED prior to
commensement of constuction of the CMRR Project.

B. SETTLEMENT TERMS

3. Permit Application Revislon, The Applicants shall submir a lenier within one business day
of the effective date of this Agreement to NMED, with copies 1o the Interested Parties, revising
the application submitied on March 1, 2005, fimiting the application to only Phase A and B of
the CMRR Project. Phase A and B of the CMRR Project include construction of the Radialogical
Laborstory and Office Building, and a Utility Building (referred 1 ss the RLUOB). The
Applicants will affirm in the letter that the March |, 2005 application will not apply to Phase C
of the CMRR Project and that they will requesz a revision of the constnuction permit fram
NMED prior to initiating consimction of Phase C. Phase C includes construction of the Security
Category |, Harzrd Category 2 nuclear facility. Revision of the permit to include construction off
Phase C shall be subject to the mquirements of 20.2.72.200 NMAC. IT for any reason the
Applicams are unable 1o consiruct Phase C of the CMRR Project, the Applicants shall no
incorporsie any functions of Phase C that require an air quality permit into the CMRR Project for
Phases A and B, without first obtsining an air quality permil for such funcrions.

4. Public Comment on DOE Request for Approval from EPA under 40 CFR Part 61,
Subpart H. The Applicants shall publish a public notice and mail notification to the Interested
Parties sbout the availability for review of the Applicam’s request to the U.S. Environmenial
Protection Agency (“EPA”) for pre~construction approval of Phase C under 40 CFR Pan 61,
Subpart H. The Appiicants shall hold a public meeting and provide an opportunity for dialogue
among the Applicants, the Interested Partics, and other members of the public, including local
govermnmenis. The Applicants shall provide st least thirty (30) days for public comment and shall
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respond in writing to any writien commeni Lhey recelve regarding the pre-construction approval
requent they make under 40 CFR Part 61, Subpart H to EPA, The Applicants shall submit the
written public comments and the wrillen responses 1o EPA with their pre-construction spproval

reguest.

5. CMRR Project Publie Meetings. The Applicants shal] publish a public notice and mail
rotification to the Imerested Parties about public meetings to be held at leas) once every six (6)
maonths to discuss the CMRR Project until physical construction of Phases A, B, and C of this
Project s completed; or, if a phase is cancelled, untll the completion of the physical construction
and turnover to DOE of the approved and funded phases; or until otherwise agreed by the
Parties. The Applicants shall provide an opportunity for both written and oral public comment a1
the public meetings. The CMRR Project meetings shall be single subject meetings in addition 1o,
and will noi be combined with, other public meetings the Applicants may hold, including but not
timited to, the Sitewide Environmental Impact Statement for LANL (SWETS). 1 is understood
by all Partics that security and procurement sensitive information cannot be briefed at public
meetings.

fi. Annual TAP snd VOC Summary Report. Within one business day of the effective date of
this Agreement, the Applicants shall submit a written request to NMED, with copies to the
Interested Parties, that NMED include a provision in the permit that the Applicants shall submit
o NMED an ansusl repont summarizing emissions of loxic air pollutants {TAPs) and volatile
organic compounds (VOCs) found in 20.2.72.500 NMAC, Tables 1.2, 4 and B from the CMRR
Project Phases A and B.

7. Public Hearings on Permil No. 2195-N. The Applicants and the Interested Parties agree
that no public hearing is necessary regarding NSR Air Quality Permit No. 2195-N and further
agrée not 1o request & public hearing reganding NSR Air Qhuality Permit No. 2195-N for Phasee A
and B of the CMRR Project under 20.2 72 206 (B} (2) NMAC, or any other provision of the New
Mexico Environmental Improvement Act or Air Quality Contra] Act or regulations. The
Applicants , and the Interested Pastics also agree not to appeal the final NSR Alr Quality Permit
for Phases A and B under 20.2.72 207 NMAC 1o the Environmental Improvement Board or to
the New Mexico Court of Appeals. This Agreement does not preclude the Applicants or the
Interested Paties from requesting s public hearing concerning or appealing revisions to the NSR
Alr Quality Permit authorizing Phase C of the CMRR Project.

8. Costs. NMED, the Applicants, and the Interested Partics cach shall be responsible for its own
costs of performance under this Agreement, except as otherwise provided in the Agreement,

1. JURISDICTION AND REMEDIES
A.JURISDICTION
9 Jurisdiction. The parties agree that the laws of the State of New Mexico shall govern

any disputes arising under this Agreement and disputes arising under this agreement will be filed
in & count of appropriate jurisfiction.
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10, Enforcement. Should any Party determine that there has been a violation or deficiency
in the notions of the other Parties under this Agreement including attachménts 1o this Agreement,
thist Party will notify the other purties in writing of the violation or deficiency and propose a plan
to correet the violatlop or deficiency. [T the other Party fails to respond or fails 10 cooperate in
correcting the violution or deficiency within twenty (20) days of receipt of the complaint, the
complaining Party may scck enforcement of this Agreement in count.

11.  Enforcement of Cermin Provisions of Agreement. The Parties agree that enforcement
of the public comment on the Applicants’ request for approval from EPA under 40 CFR Part 61,
Subpart H (paragraph 4 of this Agreement) and the CMRR Project Public Meetings (paragraph §
of this Agreement) are not part of NMED's air quality permitting process for the proposed
CMRR Project. The Parics agree that no Party shall hold NMED liable for enfarcement of and
the Parties agres to release NMED from all linbility associated with the provisions found in
paragraphs 4 and 3 of this in the Agreement.

B. REMEDIES

12 Remedies. Subject the terms of this Agreement, any Party to this Agreement may seck
mny equitable or other legal relicf svailable under applicable laws, including attormey”s fees and
costs that & court awands 10 4 prevailing Party in a legal proceeding that arives under the terms of
this Agreement. NMED reserves the right to pursue any relief autharized by applicable statuies
and regulations and reserves the right to enforce the permil and this Agreement by administrative
or judicial action, which decision shall be in its sole discretion. NMED agrees that it shall not
enforce paragraphs 4 and 5 of the Agreement administratively.

1L OTHER TERMS AND CONDITIONS

13.  Legal effect. Unless otherwise stated in this Agreement, nothing in this Agreement will
be comstroed o restrict any parties” autharity to fulfill their resporsibilities or assent rights onder
any federnl or state statute or regulation, This Agreement shall be binding on the partics and
their officers, directors, employees, agents, subsidiarics, successors, assigns, trustees, or

HECeivVErs.

14.  Effective date. This Agreement shall become effective upon execution by NMED, the
Applicants and all of the Interested Parties.

15.  Acthority of Signateries. Ench undersipned representative of a Party (o this Apgreement
certifics that he or she s fully authorized 1o enter into the terms and conditions of the Agreement
and 10 execute and legally bind such Party 1o this document,

16.  Duration. Thiz Agroement shall continue in effect imtil construction of Phase C of the
CMRR Building is completed; or if Phase C is cancelled, until the completion of physical
construction and turnover 1o DOE of the approved and funded phases; and shall then terminate.
The Applicants will provide notice 1o NMED and the Interesied Parties by certified mail of such
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Amendment. This Agreement may not be amended, modified, or altered except by

writien agreement executed by all Parties 10 the Agreement.

IR,
19,

Foree Majeure. Force majeure shall not apply 10 this settiement agreement.
Notice. Notices provided pursuant 1o this Agreement shall be deemed 10 have been given

when delivered by clectronic mail, facsimile, or deposited in the United States mail, postage
prepaid, ut the addresses listed below, unless the Party in question notifies the other Partics of 2

different address in writing.

U. 8. Department of Enérgy
CMRR Federal Praject Director
Los Adamos Site Office

528 15th Sirecl

Los Alamos, NM 87544

Phone: $05-665-5534

Fax: 505-667-1039

Email: sfong@doeal, gov

Mew Mexico Environment Department
Adr Quality Bureoy

2048 Calisten

Sants Fe, WM 87505

Phone: S08-827-1494

Fax: 505- 827-1523

Email: Richard Goodyeari@state nm.us

CCNS

107 Cienega St,

Samta Fe, NM 87501

Phone: 505-986-1973

Fox: 505-986-0997

Email: censdEnuchenmstive.ong

Muchear Watch of New Mexico
551 W, Cordova Road, BR0%
Santa Fe, New Mexico §7505
Phane: (S05) 989-7342

Fax: (305) 989-7352

Email- jeoghlan@nukewatch.org

Embudo Vailey Environmental Monitoring Group
P.0. Box 291

Dixon, NM 87527

Phone: 305-579-4076

Fax: mo fax

KMEDTOEUniv: of California INTERESTED PARTIES
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Loreno Community
113 Camino Santingo
Sania Fe, NM 87501
Phone: S05-983-1251
Fac: mo i

Email: pmsl@ecnsp.com

NM Environmental Law Center
1405 Luien Streed, Sulte 5

Santa Fe, NM 87503

Phone: 303-989-9022

Fax: 505-9859-3769

Email: dmeiklejohn@nmelc.org

Peace Action New Mexico
226 Ficsta Streel

Santa Fe, NM 87301

Phone: (505) 9894812

Fax: 505-989-4812

Etnail: pesceactionnmiao com

Tewa Women United

RRS, Box 4427

Santa Fe, NM 87506
Phone: (50%) 7473259

Fax: (5051 7474067

Email: tewawumi@msn.com

Page 6



Emuail: seritidevhermena.com

University of Californis

Las Alamos National Laboratory

Group Leader, Mateorology and Air Quality Group
Post Office Box 1663, MS JOTR

Lo Alamos, NM B7545

Phone: (505) 665-8855

Fux: (505) 665-8858

Email: davefllanl gov

20,  Delay or Omission. No delay or omission in the exercise of any right or duty under this
Agreemecnt chall impadr such right or duty nor shall it be constriied as & waiver of or

1o o breach or default of this Agreement. No Party shall construe the conduc,
delays, or omissions of another as altering in any way its own agreements as set forth in this
Agreemeni. Any walver, allowance, or approval of any claimed breach or defauli under this
Agreement must be in writing 20d no Party shall raise unwritien waiver of estoppel na
affirmative defenses to such claimed breach or defauit

21.  Coeperation. NMED, the Applicants and the Interested Parties thall cooperate fully
with each other and act reasonably and in good faith and in a timely manner in all activities
under this Agreement so that cach of them may obtain the benefits contemplated under this
Agreement and for which they have negotiated. No Pany shall unncasonably deny, withhold, or
delay any consent or approval required or contemplated for any sction of transaction proposed to
be taken or made in this Agrecment. NMED, the Applicants, and the Imerested Parties shall
consult with and assist each other in good faith and withowt delay a3 1o all matiers that requine
their covperation,

22, Assignment and Subcontracting. No Party 1o this Agreement shall assign or wansfer
nny inierest or responsibility under this Agreement without prior written approval by all Parties;
provided tha MUmmtymmnihnmmmmmﬁmmh
sugocsior as contrctor for DOE and operator of LANL. In addifion, no Party 1o this Agreemen!
shall subcontract any partion of the services to be performad under this Agreement withowt prior
written pproval of all Paries.

23,  Obligation. The obligations of the Parties 1o this Agreement are nof affected by the
actions of others who are not Parties to this Agreement.

24, Headings. The section headings and subheadings of this Agreements ane used anly for
convenience of reference and are nat intended and shall not be construed to modify, define, limit,
or expand the intent of NMED, the Applicants, o¢ the Interesied Parties in this Agreement.

25, Severability, 1fany provision of this Agreement is hald invalid or unenforeenble, such
holding shall not invalidate or render unenforceable any other provision of this Agreement,
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26,  Delivery of Written Requests, 1f the Applicants fiil to deliver the written requests
described in paragraphs 3 and 6 of this Agreemen 1o the NMED within one business day afies
the date when the WNMED notifies the &pplinﬂhtrhlmh“:igmdﬂmﬁmdl
Partics are releassd from their obligations under this Agreement.

27.  Infegration. This Agreement incorporates all the agreements. covenants anid
understandings between the Parties hereto conceming the subject matter hereaf, and all such
mmmmﬂmhmdhphuhunmwm:ﬁsﬁmamt Mo
prior agreement or understanding. oral or otherwise, of the Parties or their agenss shall be valid
or enforcedble unless embodied in this Agreement.

28.  Facsimile Copies. Signed copies of this Agreement that are sent by facsimile
transmission 1o the Parties to this Agreement shall be treated #s originals,

m@&m S 77

iy Date
, US. Department of Energy
Date
T University of Califormin
Date
Concermed Citizens [or Nuclear Salety
Date
Muglear Woich of New Mevico
Date
Peace Action New Mexico
. Dute
Loreno Commumity
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Date

Tews Women 1inited

Date
Emtmdo Valley Environmental Monitoring Group

Mew Mexico Environmemal Law Center
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